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(i) 
QUESTION PRESENTED 


Is Petitioner's real property in the District of Columbia . 





exempt from real property taxes because it is a school not organi- 

i zed or operated for private gain and which embraces the generally 
recognized relationship of teacher and student as provided in Section 
47-801a(j) and 47-801a(r)(1) of the District of Columbia Code (1951 
Ed.), Act of December 24, 1942, 56 Stat. 1089, ch. 826, Sections 
1(j) and i(r)(1), which provide: 


> "The real property exempt from taxation in 
the District of Columbia shall be the follow- 
ing and none other: 


* * eK K KK K K K 





(j) Buildings belonging to and operated by 

d schools, colleges, or universities which 

are not organized or operated for private 
gain, and which embrace the generally 
recognized relationship of teacher and 

“ student." 
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{r) (1) Grounds belonging to and reasonably 
S required and actually used for the carrying 

a on of the activities and purposes of any insti- 
tution or organization entitled to exemption 
under the provisions of sections 47-801a to 

- 47-801f." 
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THE UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


Nos. 13, 964,13,965, and 13, 966 


SERVICE SCHOOLS FOUNDATION, 


Petitioner, | 

v. : 

DISTRICT OF COLUMBIA, : 
Respondent. | 





- (Three Cases) ! 


APPEALS FROM ORDERS OF THE DISTRICT OF 
COLUMBIA TAX COURT 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District of Columbia Tax Court to 
hear the cases is based upon Section 47-801e, of the District of 
Columbia Code, Act of December 24, 1942, 56 Stat. 1091, ch. 
826, Section 5, which provides as follows: | 


"Any institution, organization, corporation, or 
association aggrieved by any assessment of: 

real property deemed to be exempt from taxa- 
tion under the provisions of sections 47-801a to 
47-801f may appeal therefrom to the Board of 
Tax Appeals for the District of Columbia in the 
same manner and to the same extent as provided 
in sections 3 and 4 of title IX of the District of 
Columbia Revenue Act of 1939 as amended: 
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Provided, however, That payment of the tax 
Shall not be prerequisite to any such appeal. 
(Dec. 24, 1942, 56 Stat. 1091, ch. 826, (5). 

The petitions filed by appellant in the lower court (J. A. 2, 64) 
disclose all the allegations necessary to bring the cases within the 
jurisdiction of the lower court. The name of the Board of Tax Appeals 
was changed to District of Columbia Tax Court by the Act of July 10, 
1952, 66 Stat. 547, ch. 649, District of Columbia Code (1951 Ed.) 
Section 47-2402 (pocket part). Appellant filed its petitions in the 
lower court within ninety days after the mailing of the notices of the 
assessment of its real property. (J.A. 2, 9) 


Sections 3 and 4 of Title IX of the District of Columbia Revenue 
Act of 1939, as amended, referred to in the foregoing statutes, ul- 
timately came into the Code as Sections 47-2403 and 47 -240 4 (District 
of Columbia Code, 1951 Ed. Pocket Parts). The history of Section 
47-2403 discloses the following: Section 8 of the Act of May 16, 1938, 
52 Stat. 356, ch. 223, amended the Act of August 17, 1937, (the 
District of Columbia Revenue Act of 1937, 52 Stat. 673, ch. 690) by 
adding Title IX. By Section 3 of that Title IX, what is now Section 
47-2403 of the District of Columbia Code, as amended by the Act of 
July 26, 1939, 53 Stat. 1108, ch. 367, Title IV, Section 5(b), as 
amended by the Act of July 10, 1952, 66 Stat. 543, ch. 649, Section 
3(a), became law. 


The history of Section 47-2404 discloses the following: Title 
IX of the Act of May 16, 1938, supra., added what is now Section 
47-2404 of the District of Columbia Code (1951 Ed., as amended by 
Section 3(b) of the Act of July 10, 1952, 66 Stat. 544, ch. 649.) 


This Court has jurisdiction of this appeal under the provisions 
of Section 47-2404(a) supra. 
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It is suggested that the Court will find it convenient to refer, 
for the purpose of establishing jurisdiction both in the lower court 
and this Court, to Sections 47-2403 and 47-2404, as contained in the 
pocket part of the 1951 edition of the District of Columbia Code. 


STATEMENT OF THE CASES , 

Petitioner is a corporation organized May 1, 1946, (date of 
filing certificate) in accordance with the provisions of Chapter 6 of 
Title 29 of the District of Columbia Code (1940 edition, now incor- 
porated in the 1951 edition of the Code as Chapter 6 of Title 29, Act 
of March 3, 1901, 31 Stat. 1283, ch. 854 as amended by the Acts of 
June 30, 1902, 32 Stat. 533, ch. 1329, March 3, 1905, 33 Stat. 1012, 
ch. 1445, June 30, 1930, 46 Stat. 538, ch. 439, April 20,1932, 47 
Stat. 87, ch. 121, November 30, 1945, 59 Stat. 588, ch. 497, and 
August 7, 1946, 60 Stat. 882, ch. 781). (Ex. 1, J. A. 64) 


The term of the corporation is perpetual. (Ex. 1, J. A. 64). 
The business and objects of the corporation are set forth in the third 
paragraph of the certificate of incorporation as follows: (Ex. 1, 
J. A. 64) : 


"Third. The particular business and objects of the 
corporation are to conduct research to determine 
those intellectual, emotional, social and moral 
aptitudes which best qualify young men for a career 
in the Armed Services of the United States of 
America; to devise, by scientific research, 
methods by which those intellectual, emotional, 
social and moral aptitudes necessary for a career 
in these Services may be developed in young men; 
to conduct a school or schools for the preparation 
of young men for the entrance examinations for the 


United States Military Academy, the United States 
Naval Academy and the Coast Guard Academy; and 
to afford training in anticipation of the intellectual 
and psychological adjustments necessary to a suc- 
cessful career in the Military and Naval Services 


of the United States of America." Pores 
supplied] 
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Paragraph Fifth of the certificate of incorporation (Ex. 1, 
J. A. 65), so far as relevant to the issues involved herein, provides: 
"No part of the net earnings of the corporation shall inure to the benefit 
of any private individual; provided, however, that this provision shall 
not prevent the payment of reasonable compensation for services ren- 
dered the corporation nor the awarding of school prizes or other aids ‘ 
to encourage worthy young men to strive for scholarly attainment.” 


{Emphasis supplied] 


On October 24, 1956, (date of filing certificate of consent) the 
certificate of incorporation was amended (Ex. 2, J. A. 66 -69) which 
amendment, so far as herein relevant, provides as follows: 


"Sixth. If for any reason the Board of Trustees 

determines that it is not advisable, possible, or x 
practicable to continue the conduct of a school in 

order to carry out the corporate purpose, there- : 
upon the assets of the corporation shall be sold 

either by the corporation or the Board of Trustees 

as liquidating trustees in dissolution, for such price 

and on such terms as may be fixed by the trustees. 

Out of the proceeds of the sale there shall first be 

paid all corporate debts, obligations, and liabilities, 

and the balance of such proceeds shall be paid over 

as follows: 


Each person who has at any time contributed 
money or property to the corporation may, in the 
manner hereinafter provided, have the right to 
designate a school, college, university, or edu- 
cational foundation or fund which is not organized 
or operated for private gain, as such ‘is legally 
defined, to receive such portion of such proceeds 
as bears the same ratio to the entire assets of 
the corporation as the amount of money or property 
which such donor has contributed to the corporation 
bears to the entire amount contributed by all donors. 
Such designation may be evidenced by a statement 
in writing delivered to the trustees of the corporation 
at the time such donation is made or at any time be- 
tween the time of the donation and the distribution. 
Such designation may be changed by a donor at any 
time prior to distribution. A donor may make such 
designation in his or her will and if a donor is de- 
ceased at the time of such distribution the designation 
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in his or her will shall control. Any portion of 
such proceeds for which designation has not been 
made shall be distributed to such institutions so 
organized as the Board of Trustees may direct. 
In any Such distribution Robert E. M. Goolsby 
and Ruth Chryst Goolsby shall be entitled to be 
taken and considered as having each donated 

$40, 000.00, and no donor shall be taken or 
considered to have donated less than $1, 000.00." 


Robert E. M. Goolsby, now president and headmaster of the 
Petitioner, his wife, Ruth C. Goolsby, and Mrs. Frances Goolsby, 
Mr. Goolsby's mother, (J. A. 28) were the organizers of petitioner. 
(J. A. 65, Ex. 1). : 


After its organization the corporation adopted by-laws. (Ex. 3a, 
J. A. 70) These by-laws have been amended two times. (Ex. 3b, 3c, 
J. A. 75, 76) The first amendments were made very shortly after 
the corporation's organization (Ex. 3b, J. A. 75), and have no 


relevancy to the issues in the cases. 


Section VIII of the by-laws provides as follows, (J. A. 74): 


"There shall be no declaration or distribution of 
dividends or other earnings or profits of the 
foundation to any of its members or trustees. 
No part of the net earnings of the foundation 
shall inure to the benefit of any private indi- 
vidual; provided, however, that this provision 
shall not prevent the payment of reasonable 
compensation for services rendered the founda- 
tion nor the awarding of scholarships, prizes 
or other aids to encourage worthy young men 

to strive for scholarly attainment." | 


Section IX of the by-laws until repealed on October 31, 1956, 
provided as follows (J. A. 175): 


"In the event of the dissolution of the | 
foundation, the assets thereof, after the pay- 
ment of all debts and obligations of the founda- 
tion, shall be distributed amongst the members 
in the ratio which the amounts of money or pro- 
perty which each member has contributed to the 
foundation for the carrying out of its sae aa 
bears to the total assets." 
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By amendment to the by-laws, on October 31, 1956, Section 
IX, supra, was repealed and the following substituted therefor. 
(Ex. 3c, J: A. 76): 


"If for any reason the Board of Trustees deter- 
mines that it is not advisable, possible, or prac- 
ticable to cantinue the conduct of a school in order 
to carry out the corporate purpose, thereupon, the 
assets of the corporation shall be sold either by the 
corporation or the Board of Trustees as liquidating 
trustees in dissolution, for such price and on such 
terms as may be fixed by the trustees. Out of the 
proceeds of the sale there shall first be paid all 
corporate debts, obligations, and liabilities, and 
the balance of such proceeds shall be paid over as 
follows: 


Each person who has at any time contributed 
money or property to the corporation may, in the 
manner hereinafter provided, have the right to 
designate a school, college, university, or educa- 
tional foundation or fund which is not organized or 
operated for private gain, as such is legally de- 
fined, to receive such portion of such proceeds 
as bears the same ratio to the entire assets of 
the corporation as the amount of money or pro- 
perty which such donor has contributed to the 
corporation bears to the entire amount contri- 
buted by all donors. Such designation may be 
evidenced by a statement in writing delivered to 
the trustees of the corporation at the time such 
donation is made or at any time between the time 
of the donation and the distribution. Such designa- 
tion may be changed by a donor at any time prior 
to distribution. A donor may make such designation 
in his or her will and if a donor is deceased at the 
time of such distribution the designation in his or 
her will shall control. Any portion of such proceeds 
for which designation has not been made shall be dis- 
tributed to such institutions so organized as the Board 
of Trustees may direct. In any such distribution 
Robert E. M. Gooisby and Ruth Chryst Goolsby shall 
be entitled to be taken and considered as having each 
donated $40, 000.00, and no donor shall be taken or 
considered to have donated less than $1, 000.00." 
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At the beginning of petitioner's activities the board of trustees 
consisted of three persons (Ex. 1, J. A. 65), but by amendment on 
October 31, 1956, these were increased to five (Ex. 3c, J.A. 76), 


there being at present four with one vacancy. (J. A. 15) 


The petitioner acquired the property at 1811 Biltmore Street, 
N. W., in the early part of 1946. (J. A. 15) 


The petitioner acquired the property at 1854 Biltmore Street, 
N. W., approximately three and one-half years ago and the property 
at 1963 Biltmore Street, N. W., about two years ago. (J. A. 15) 


Shortly after the petitioner acquired the property at 1811 
Biltmore Street it made application to the Commissioners of the 
District of Columbia for the exemption of the property from real 
property taxes. [This application is not specifically shown by the 
evidence but that such was made is implicit in the order referred 


to in the next paragraph] 


The Commissioners ordered the property at 1811 Biltmore 
Street exempted as of July 1, 1947. (Ex. 4, J. A. 77) 


When petitioner acquired 1854 Biltmore Street and 1963 Biltmore 
Street it made application to the Board of Commissioners for exemp- 
tion of real property taxes on these properties on the ground that, like 
the property at 1811 Biltmore Street, they were used by the school in 
its activities as such. [This application is not specifically shown byt 
is implicit in the order referred to in the next sentence] The Board 
of Commissioners denied the application for the exemption of the 
properties at 1854 and 1963 Biltmore Street, and at the same time 
restored the property at 1811 Biltmore Street to the taxable list. 

(Ex. 5, 6, J. A. 78, 79). | 
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All of the buildings are used exclusively for the operation of the 
school, including living quarters for the president and secretary 
(husband and wife), the dean of the school and his wife, and several 
proctors and part time teachers who supervise the students on a 
twenty-four hour basis. (J. A. 26, 27) 


The building at 1811 Biltmore Street is on a lot approximately 
125 feet by 124 feet in area, is approximately 80 feet by 100 feet in 
area and is three stories high. (J.A. 27) The building at 1963 
Biltmore Street is a three story building and basement, and is a row 
house approximately 22 feet wide. (J.A. 27) The building at 1854 
Biltmore Street has four stories, is a row house and is approximately 
22 feet wide. (J. A. 27) 


In 1811 Biltmore Street are the school offices, lounge for the 
students, the classrooms, the dining room, the kitchen, and a few 
dormitory rooms on the top floor. (J. A. 26) In 1854 Biltimore Street 
are the "sick bay", a library occupying two rooms, two dormitories 
and the apartment of the president of the petitioner who is the head- 
master of the school. The last consists of two rooms, kitchen,bath, 
and rear porch. (J. A. 26) In 1963 Biltmore Street are dormitories, 
teacher and proctor rooms, a recreation room, anda lounge. (J. A. 


26) These buildings are used for no other purpose. 


The petitioner operates the school under the name of Columbian 

Preparatory School. (J. A. 15, 29, 30, 31, 33) The president of 

the petitioner, Robert E. M. Goolsby, purchased the name and good 
will of Columbian Preparatory School, at which he taught before the 
organization of the petitioner, for $6, 000.00 under a contract with 

one Paul W. Puhl, the owner thereof, dated April 17, 1946. Mr. 
Goolsby granted to the petitioner, at the beginning of its activities, 
the privileges and rights acquired by him under this contract so long 
as he is retained as headmaster of the school. (J. A. 29, 30, 42) 
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The real properties herein involved are owned by the petitioner 
(J. A. 15, 32). : 


Title to the real property at 1811 Biltmore Street, N. W., was 
originally taken in the name of Robert E. M. Goolsby because there 
was not time to organize petitioner before negotiations for the pur- 
chase of the property had to be closed, and immediately after the 
formation of the petitioner, Mr. Goolsby transferred it to the 
petitioner (J. A. 32). (J. A. 15) The real properties at 1854 and 
1963 Biltmore Street, N. W., were purchased by the petitioner with 
its funds. (J. A. 32) | 


The only entrance requirements of the school are that the 
applicant be a male, be at least sixteen years of age, have at least 
eleven years of school training, be of good moral character, have 
recommendations from at least two persons who know him, and have 
as his objective admission to one of the service schools or a college. 
(J. A. 27) In addition to the foregoing requirements the applicant for 
admission is required to take an I.Q. test to determine the likelihood 
of success in his studies, although a low I.Q. test does not necessarily 
mean exclusion from the school if the applicant is deemed a good in- 
tellectual risk. (J. A. 28) : 


At the beginning of its activities the school was devoted exclusi- 
vely to preparing boys who were high school graduates for the United 
States Military Academy, the United States Naval Academy, and 
college. (J. A. 16) After a time its activities extended to providing 
athletics, physical training, and aptitude tests for the students. 

(J. A. 16) The specialty of the school is this preparation of boys for 
the service academies, that is, the United States Military Academy, 
United States Naval Academy, United States Coast Guard Academy, 
United States Air Force Academy, and college (J. A. 16), although 
most of the students are prepared for the United States Naval Academy. 
(J. A. 22) , 
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The petitioner has 130 boarding students and seven day students. 
(J.A. 17) It employes ten full time teachers and ten part time teachers. 
{(J.A. 16) The teachers conduct regular classes in their field of 
specialty. (J.A. 16, 17) The school provides instruction in algebra, 
plane geometry, trigonometry, solid geometry, calculus, analytical 
geometry, mechanical drawing, reading comprehension, literature, 
grammar, English composition, and other subjects. (J.A. 16) 

The petitioner provides regular classes for its students who 
attend these classes five and one-half days a week from eight o'clock 
in the morning until three o'clock in the afternoon, except Satutday 
afternoon. (J.A. 20) The teachers give examinations in each course 
every two weeks on the subject matter covered over the preceding two 
weeks. (J.A. 20) Every Monday morning an examination is given on 
half of the subjects and the other Monday morning on the other half. 
(J.A. 21) Ifa student fails in any examination on Monday he is required 
to appear on Tuesday from three o'clock to five-thirty o'clock when the 
principles of the examination are explained and another shorter test on 
the same material given. (J.A. 21) If the student fails on the second 
shorter examination he is required to appear on Saturday afternoon for 
two hours of tutoring. (J.A. 21) Teachers are required to remain on 
duty until four o’clock every day except Saturday to provide extra help 
for students upon the work had in the past. (J.A. 20, 21) The teachers, 
including the headmaster, coriluct the classes and the examinations. 
(J.A. 22) 


The petitioner provides for its students psychological tests at 
George Washington University where their weaknesses, emotional and 
intellectual, if any, are analyzed. (J.A. 19, 20) In addition to the 
psychological tests given by George Washington University, the school 
itself gives the students tests to indicate their level of knowledge in 
basic subjects. (J.A. 19, 20) The purpose of the tests given by the 
school is to determine the educational objectives of the students after 
they leave the school, and any intellectual or emotional weaknesses 
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the students may have. (J.A. 20) The petitioner provides a normal 
program of athletics or physical development, and a special course 


providing training in how to study. (J.A. 20, 21) 


The tuition is $1550 annually for boarding students who receive 
board and lodging in addition to the instruction hereinbefore described. 
(J. A. 37) The tuition for day students is approximately half of that 
required of boarding students. (J. A. 38) The school provides twenty- 
five scholarships ranging from $200 to $750 for which the recipients 
are required to provide a minimal amount of services for the school. 
(J. A. 19) : 


The salary of the president of the petitioner, Robert E. M. 
Goolsby, is $375.00 a month (J. A. 18). Mrs. Ruth. Goolsby, the 
secretary-treasurer of the petitioner and the wife of the president, 
has a salary of $250.00 a month for which she works full time. (J. A. 18) 
In addition to their salaries, Mr. and Mrs. Goolsby are provided with 
living quarters and board. (J. A. 18) These salaries are fixed by the 
board of trustees (J. A. 32, 33). 


The petitioner keeps the usual records maintained in a business 
including a minute book in which the minutes of the meetings of the 
board of trustees are kept. (J. A. 41) The books of the corporation are 
kept by Mrs. Goolsby, the secretary-treasurer, and are under regular 
audit by a certified public accountant who completes the records as to 
any additional bookkeeping procedures required to prepare the audit 
reports, and examines every disbursement as far as cash is concerned, 
every cash transaction and substantially all bills paid by check, by 
which substantially all bills are paid. (J. A. 39, 41) The same firm 
of certified public accountants has been examining the financial books 


and records of petitioner since the inception of the school. (J. A. 38) 
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All tuition fees are deposited to the credit of petitioner and all 
disbursements are made from the petitioner's account. (J.A. 40) 
Disbursements are made from the account of the Service Schools 
Foundation, petitioner, (J.A. 41) The financial records of the 
corporation are kept in the name of the petitioner trading as Columbian 
Preparatory School. (J. A. 41) 


The corporation has no stockholders and no dividends have ever 
been declared, or profits distributed. (J.A. 18). 


Only one year has the school earned enough profits to pay off its 
obligations on the debts of the buildings. The president of the petitioner, 
Robert E. M. Goolsby, has always had to supplement the earnings by 
loans except for one year. (J.A. 25) Profits have been used to make 
amortization payments on petitioner's buildings. (J.A. 25) The 
president has supplemented the earnings of the petitioner from his 
own funds for payment of bills and has reduced his salary drawings. 
(J.A. 25) 

{The following statements are deduced from 
Ex. 7 (J.A. 80 ff. ) which consists of an Exhibit 
A and an exhibit B and to which reference will 
be made. The references to lines are to 
horizontal lines of figures on these exhibits] 

During every year of the petitioner's existence the total current 
assets have been less than the total current liabilities. (Ex. A, lines 
5 and 16; J.A. 80 ff}. 


During petitioner's ten fiscal years ending May 31, 1956, the 
current income has exceeded the current expenditures in seven years 
and has been less than the current expenditures in three years. (Ex. 
B last line; J.A. 80 ff). 
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The difference between the sum of the excesses of current 
income over current expenditures for the seven years over the sum 
of the deficits in expenditures over income for the three years is 
$38, 125.56, which is the exact amount of general fund principal for 
the fiscal year, ending May 31, 1956. (J. A. 80 ff, Ex. A, line 20; 
and Ex. B, last line) 


The accumulated excess of current assets over current lia- 
bilities for the ten year period of $38, 125. 56 is identical with the 
general fund principal as of May 31, 1956, demonstrating that no 
profits were distributed during the period. (ibid) 


The funded debt was reduced from $82, 531.87 to $52, 174.10, 
or $30, 357.77 between 1947 and 1954. (Line 17) 


STATUTES INVOLVED 
Section 47-801a(j) and 47-801a(r)(1), 56 Stat. 1090, Ch. 826, 
Sec. 1(j) and Sec. 1(r)(1) provide so far as relevant to these cases as 
follows: : 


"The real property exempt from taxation in 
the District of Columbia shall be the row 
ing and no other: 


* eK KK KK KK K 


(j) Buildings belonging to and operated by | 
schools, colleges, or universities which | 
are not organized or operated for private 
gain, and which embrace the generally 
recognized relationship of teacher and 
student." 


(r) (1) Grounds belonging to and reasonably 
required and actually used for the carry- | 
ing on of activities-and purposes of any: 
institution or organization entitled to ex- 
emption under the provisions of sections 
47-801a to 47-801f." 
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STATEMENT OF POINTS 
1. Petitioner is not organized for private gain. The lower court 
erred in holding it was so organized. 

(a) Petitioner's certificate of incorporation (Ex. 1, J. A. 
64), provides, "No part of the net earnings of the corporation shall 
inure to the benefit of any private individual, * * * *." 

(b) Petitioner's by-laws (Ex. 3a, Art. VII, J.A. 70), 
provide that "There shall be no declaration or distribution of dividends 
or other earnings or profits of the corporation to any of its members 
or trustees. No part of the net earnings of the foundation shall inure 
to the benefit of any private individual; * * * *." 

(c) There is no evidence that the incorporators intended 
to organize a school for private gain. On the contrary, every legiti- 
mate inference from the evidence is that the incorporators desired 
to organize a school which would not provide private gain for either 
themselves or others. 

2. Petitioner is not operated for private gain. The lower court 
erred in holding that it was so operated. 

(a) As indicated in the previous paragraphs, petitioner's 
certificate of incorporation and its by-laws prohibit the distribution, 
in any manner, of the earnings of the corporation so that anyone will 
receive private gain from such distribution. 

(b) There is no provision either in the certificate of in- 
corporation or the by-laws of the petitioner for the issue of stock or 
the payment of dividends, or the distribution of earnings to anyone. 

It is not to be presumed that the members or trustees of the corpora- 
tion would violate the certificate of incorporation and the by-laws. 
There is no evidence that the trustees and members ever have had 
any intention of so doing. 

(c) Even though Section IX of the original by-laws (J. A. 7) 
provides for distribution, upon dissolution, of the net assets of the 

corporation to the members, such provision does not constitute 
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organization or operation for private gain because (1) such an inter- 
pretation would bring Section IX into conflict with other s pecific 
provisions of the by-laws against private gain, and those would pre- 
vail; (2) if Section IX is susceptible to such an interpretation it is 
void as contrary to the provisions of the certificate of incorporation; 
(3) the decisions (or at least the weight of authority) do not make 
provisions for distribution upon dissolution determinative upon the 
question as to organization or operation for private gain; and (4) 

the by-laws have been amended (J. A. 76) so as to eliminate the 
possibility of even a distribution upon dissolution effecting an opera- 


tion for private gain. 


(d) No dividends or earnings in fact have ever been dis- 
tributed to anyone, and there is no evidence that there is any inten- 
tion upon the part of the trustees or members that any such distri- 
bution will ever be made. All the evidence is to the contrary. 


(e) The earnings of the petitioner have been used to pay 
legitimate operation expenses, to discharge obligations secured by 
capital assets, and in acquiring additional real property for use of 
the petitioner in conducting the school. 


(f) The fact that petitioner's president and headmaster, 
and his wife, at present cast a majority of the votes at membership 
meetings when the board of trustees is elected does not bring the 
petitioner within the category of a corporation operated for private 
gain. It is submitted that the statute does not require the incor- 
poration of a school as a condition to exemption from real property 
taxes. Mr. and Mrs. Goolsby, or either alone, could have operated 
the school as a proprietorship and the real property used by the 
school would have been exempt, if the school was not organized or 


operated for private gain. 
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(g) Petitioner does not lose its exemption from real 
property taxes because it operates under a name other than its 
corporate name pursuant to a license for the use of the name from 


petitioner's president. 


3. Petitioner embraces the generally recognized relationship 


of teacher and student. The lower court so held. 


SUMMARY OF ARGUMENT . 

Petitioner is not organized for private gain. Petitioner is a 
corporation organized under Chapter 6 of Title 29 of the District of 
Columbia Code which provides for the incorporation of charitable, 
educational, and religious associations. Petitioner is an educational 
association set up for the purpose of preparing young men for entrance 
examinations to colleges and particularly to the United States service 
academies. 


Petitioner's certificate of incorporation provides that no part 
of the net earnings of the corporation shall inure to the benefit of any 
private individual. (J. A. 65) 


This provision of the certificate of incorporation is made a part 
of Paragraph VIII of petitioner's by-laws (J. A. 74), and in addition 
the by-laws provide that "There shall be no declaration or distribution 
of dividends or other earnings or profits of the foundation to any of its 


members or trustees." 


The fact that Robert E. M. Goolsby, the president and head- 
master of the school, and his wife, Ruth Chryst Goolsby, presently 
have between them seventy-five votes, constituting a majority of the 
votes, in the membership meetings for the election of the board of 
trustees does not constitute organization or operation for private 
gain. (J.A. 72) No institution can function without human control 
and the exemption statute provides no conditions as to methods or 
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manner of control except the implied condition that such control does 
not in fact bestow private gain. The control of the Goolsbys is subject 
to dissipation when a sufficient number of persons have contributed 
money to the operation of the school. Each such contributor will have 
one vote for each $1, 000 contributed. : 

Petitioner is not operated for private gain. The record con- 
clusively shows by uncontradicted evidence that no dividends have 
ever been declared or paid and no earnings have ever been distributed 
to any person or organization. Any net earnings occurring at the end 
of the year are used to pay operational expenses, obligations secured 
by deeds of trust upon petitioner's real property, and to purchase other 
real and personal property for use in the operation of the school. 


The provisions of the original Section IX of the : byrlaws (J. A. 75), 
providing that upon dissolution the assets of the petitioner shall be 
divided amongst its members does not constitute operation for private 
gain and if it is so construed it is void as in contravention of the certi- 
ficate of incorporation. Furthermore, this Section IX of the by-laws 
has been repealed and replaced by another Section IX (J. A. 76), which 
provides for distribution, upon dissolution, only to schools, colleges, 
universities, educational foundations or funds which are not organized 


or operated for private gain, as such is legally defined. 


No gain has been "realized by any individual or stockholder who 
has a pecuniary interest in the corporation" and any profits realized 
by the petitioner were "turned back into the treasury or expended for 
permanent improvements" and the petitioner falls within the "evident 
intention of the statute to exempt all institutions, educational in 
nature, which are not commercial in their purpose." : District of 
Columbia v. Mt. Vernon Seminary, 69 U.S. App. D.C. 251, 100 F. 
2d 116. | 
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Petitioner embraces the generally recognized relationship of 
teacher and student. The lower court so found and it is not understood 
that any contention to the contrary is made by respondent. The evidence 


conclusively sustains this proposition. 


ARGUMENT 
I 
Petitioner is Not Organized For Private Gain 

Petitioner is the owner of the improved real properties known 
as 1811 Biltmore Street, N. W., 1854 Biltmore Street, N. W., and 
1963 Biltmore Street, N. W., in the City of Washington, D. C. The 
assessor of the District of Columbia has levied real property taxes 
upon these properties in the amounts respectively of $1209.60, $565.90, 
and $257.08, for the year ending June 30, 1957. 


Petitioner claims that these properties are exempted from real 
property taxes by Section 47-801a(j) and Section 801a(r)(1) of the 
District of Columbia Code (1951 edition) supra. 


Petitioner is organized under the provisions of Chapter 6, Title 
29 of the District of Columbia Code, 1940 edition, now incorporated in 
the 1951 edition of the Code as Chapter 6, Title 29, (Act of March 3, 
1901, 31 Stat. 1283, Ch. 854, as amended, supra). This chapter of 
the Code provides for the formation of associations in corporate form 
for benevolent, charitable, educational, literary, musical, scientific, 


religious, or missianary purposes. 


The primary object for the formation of petitioner was to enable 
it to "conduct a school or schools for the preparation of young men for 
the entrance examinations * * * * "for the service academies operated 
by the United States. The petitioner is also authorized to conduct 
research to determine "those intellectual, emotional, social, and 


moral aptitudes which best qualify young men for a career in the 
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Armed Services of the United States of America." There are other 
purposes stated which are in aid of and incidental to the operation 
of its school or schools. There would seem to be no question that 
the petitioner is a school within the meaning of the statute under 


which it was organized. 


The lower court found that the petitioner is the owner of the 
properties described and that it uses the properties in the operation 
of its school for the preparation of young men for entrance to the 


United States service schools, colleges, and universities (J. A. 16). 


The petitioner's certificate of incorporation provides (J. A. 65): 
"No part of the net earnings of the corporation 
Shall inure to the benefit of any private indivi- 
dual: > * =, | 
Article VIII of the appellant's by-laws nition! (Y .A, 74): 
"There shall be no declaration or distribution of 
dividends or other earnings or profits of the 
foundation to any of its members or trustees. No 
part of the net earnings of the corporation shall 
inure to the benefit of any private individual; * * *". 
Since, as will hereinafter be demonstrated, the certificate of 
incorporation, including any relevant statutory provisions, controls 
and limits the functioning of the corporation it would clearly appear 


that petitioner was not organized for private gain. 


In District of Columbia v. Mt. Vernon Seminary, 69 U.S. App. 
D.C. 251, 253, 100 F.2d 116, this court defines Spuirais gain" as 
follows: 


"The term 'private gain', as used in the stiatati: 
has reference only to gain realized by any indi- 
vidual or stockholder who has a pecuniary | 
interest in the corporation and not, * * * to 
profits realized by the institution but turned 
back into the treasury or expended for per- 
manent improvements* * *. It is the evident 
intention of the statute to exempt all institutions, 
educationalin pature, which are not commercial 


in their purpose." [E mphasis supplied] 2 
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The only other case which has been found and which defines 
‘private gain’ as used in a tax law is Commonwealth v. Trustees of 
Hamilton College, 125 Ky. 329; 101 S.W. 405. In this case the con- 
stitution of Kentucky provides that ''There shall be exempt from taxa- 
tion * * * institutions of education not used or employed for gain by 
any person or corporation, and the income of which is devoted solely 
to the cause of education." Certain property owned by the college was 
leased to an individual who conducted a school as a private enterprise 
and secured personal pecuniary profit. The corporation had never ‘ 
declared a dividend upon its stock and no officer or stockholder had 
derived any personal profit from the rental money which was used for 
paying interest on a mortgage and for operating the college. The 


court held the property of the college exempt from taxation under the 


ee — 


constitution. 


"The words ‘private gain’ as used in the Con- 
stitution have reference to gain by the person, 
corporation, or its stockholders, who own the 
property and not the lessee." 
The situation in the Hamilton College case is not similar to 
the situations in certain cases in this Court which have held that, 
Since the District of Columbia statute exempts the property and not 


the institution, the rented property is not exempt. 


It has been suggested that Article IX of the original by-laws 
relating to dissolution of the corporation and which provided that 
upon dissolution the net assets of the corporation should be dis- 
tributed to its members, operated to bring this corporation into the 
category of those organized and operated for private gain. Article 
IX was repealed on October 31, 1956, (after the assessment in these 
cases) and a new Article IX was substituted therefor. This amend- 
ment provides for the distribution of the net assets upon dissolution 
to schools, colleges, universities, or educational foundations or funds 
which are not organized or operated for private gain, as such is legally 
defined. It is clear that certainly as of October 31, 1956, after Article 
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IX (J. A. 75) of the by-laws was repealed and a new Article IX sub- 
stituted (J. A. 76) there could be no possible gain to a private indi- 
vidual upon dissolution. At the very least this amendment is evidence 


of the intention of the organizers of the corporation not to permit its 


operation for private gain. 


The fundamental reason why Article IX of the original by-laws 
does not make petitioner a school organized for private gain is that 
if Article IX is to be so construed, it is void as being contrary to 
the provisions of the certificate of incorporation which forbids any 
part of the net earnings of the corporation inuring to the benefit of 
any private person. 


There is no distinction between a corporate charter granted by 
a special Act of the legislature and a certificate of incorporation 
executed and filed with the proper official under general corporation 
laws. 


In Lindsay and Phelps Company v. Mullen, 178 U.S. 126; 20S. 
Ct. Rep. 325, the court said: | 


"The words 'chartered by law' are not to be under- 
stood as referring simply to corporations incor- 
porated under special acts. A corporation which 
organized under a general law is as much 'char- 
tered by law' as one whose organization is: pro- 
vided for by special act." (page 136) 


In Traer v. Lucas Prospecting Company, 1241 Iowa 107; 99 N. W. 
290, the court said: 


"The charter of a corporation formed endide a 

general law consists of its articles of incor- 

poration, taken in connection with the law under 

which the organization takes place. The provis- 

ions of law enter into and form part of its charter, 

and the charter, thus construed, contains the terms 

of the agreement of the association between the share- 
holders, and indicates the character and extent of the 
business in which the company shall engage." (Page 112) 
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In Abbott v. Johnstown, etc., Horse Railroad Company, &0 
N.Y. 27, the court said: 


"The creation of a corporation to construct and 
operate a railroad is the exercise of sovereign 
power, and includes the grant of important fran- 
chises * * *. It is true in this State that the right 
to become incorporated, is secured by a general 
law, and any persons may avail themselves of it 
by complying with its provisions, but the public 
are secured by a variety of safeguards * * *. 
Like a special charter the right conferred under 
the general law is in the nature of a contract.” 


(page 29-30) 


See also Interstate Railway Company v. Massachusetts, 207 
U.S. 79, 84; 28S. Ct. Rep. 26. 


There appears to be no suggestion in the authorities that a by- 
law of a corporation which is contrary to the provisions of its charter, 
whether the charter has been granted by special act or is a certificate 
of incorporation filed under general law, is anything but void,. which 


means that it is ineffective for any purpose. 


In Fletcher: "Cyclopedia of Corporations" Vol. 8, Ch. 50, Sec. 
4190, p. 723, Revised and Permanent Edition 1931, the rule is stated 
as follows: 


"Ry-laws, to be valid, must be consistent with 

the terms and spirit of the charter of the cor- 
poration - the word 'charter' being here used 

in its broadest sense without regard to whether 

the statutory right to be a corporation is obtained 
by special act or under general statutes. A by-law 
which is not thus consistent with the charter but is 


in conflict with and repugnant to it is void. 


"A by-law can neither enlarge the rights and 
powers conferred by the charter nor restrict the 
duties and liabilities imposed thereby, and in case 
it attempts so to do, the charter will prevail, even 
though the by-law may be in accord with statutory 
laws." (Emphasis supplied) 
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In Wegener v. Wegener, 101 Ohio St. 22; 126 N.E. 892, a 
Policemen's Benefit Association was organized under general laws 
which authorized payment of benefits by such corporations to the 
families or heirs of deceased members." 


The articles of incorporation provided only "for the payment 
of money to the families" of members. However, the by-laws pro- 
vided for the payment to the family or whoever the deceased may 
have designatedas his next of kin. A member designated his brother 
as beneficiary. Upon his death both the widow and the brother claimed. 
The court held the brother was not eligible because the articles of 
incorporation provided for payment only to members of the family of 
the de cedent even though the by-laws permitted a broader selection of 
beneficiaries. The by-laws to the extent that they exceeded the 
authority of the articles of incorporation were void even though the 
articles of incorporation under the general statute could have pro- 
vided for the payment to heirs. The court said: ; 


"This benevolent association, therefore, having 

power to limit its class of beneficiaries to the 

families of its members, and having exercised 

that power in its charter, its effort to enlarge 

that class by the adoption of a constitution [i. e. 

by-laws] was unauthorized and void." (Page 27) 

The identical question arose in Illinois and was decided in the 
Same manner. The National Union v. Keefe, 263 Ill. 453; 105 N.E. 
| 


319. 


In Lafayette Club v. Wright, 199 Minn. 356; 271.N.W. 702, a 
non-profit, no stock corporation owning and maintaining a country 
clubhouse and golf course, the corporation attempted by by-laws to 
delegate to the Board of Governors power to provide rules governing 
resignations from the club, whereas the articles of incorporation pro- 
vided that the regulations should be provided in the by laws. The 
court held the by-laws void. 


Te 


In Detroit Osteopathic Hospital v. Johnson, 290 Mich. 283; 
287 N. W. 466, a corporation organized under general laws as a non- 
profit eleemosynary institution, the members of the association 
attempted to amend the by-laws whereas the articles of incorporation 
provided the by-laws could be amended by the trustees after notice. 
The court held the attempted amendment to the by-laws ineffective ~ 
Since it was contrary to the articles of incorporation. See also 
Mutual Fire Insurance Company v. Farquhar, 86 Md. 668; 39 Atl. 
927; Bank v. Lanier, 78 U.S. (11 Wall.) 369, 376; Bullard v. Bank, 
85 U.S. (18 Wall.) 589; Darrin v. Hoff, 99 Md. 491; 58 Atl. 196. 





In Clark v. Wild, 85 Vt. 212, 81 Atl. 536, the court said: 


"The provisions of the general law with respect 
to corporations organized by virtue thereof are 
as binding upon it as they would be if written into 
@ special charter; and all the by-laws which are 
inconsistent with the charter of a corporation or 
with the governing law are void. The principle 
is fundamental * * *." [Citing numerous cases] 
(page 215) 


* * * * * * 


"A course of corporate action may, within the 
limits of corporate power, modify a by-law. * * * 
But corporate action cannot affect matters 

which are determined by the general law or by 
charter." [Emphasis supplied] (page 216) ~_ 


13 American Jurisprudence Vol. 13, Sec. 156, p. 286, (First 
Ed. 1938) 
"* * * * it is * * * well settled that by-laws must 


be reasonable and for a corporate purpose, and 
always within charter limits." 


a * * * x ok 
"It is a well settled principle that all by-laws 


which are inconsistent with the charter ofa | 
corporation or with the governing law are void." 


* a bd * ad 


25 


"Where a by-law is entire, each part having a 

general influence over the rest, if one part is 

void, the whole is void; but where a by-law 

consists of several distinct and independent 

parts, though one or more of them is void, 

the rest are valid." | 

While this Court in District of Columbia v. Mt. Vernon Seminary, 
supra., decided only that the fact that an educational institution earned 
profits which were not distributed to private persons did not vitiate 
the exemption of its real property from taxation, the record in the 
case, (Docket No. 7053) discloses that the certificate of incorporation 
of the Seminary had no provision relating to dissolution. There are 
also in the record the terms of an agreement between the incorpora- 
tors that no dividends should be declared on stock and no transfer of 
stock made, and, upon the death of the stockholders the stock was to 
revert to the corporation. It was further provided that upon dissolution 
the surplus of assets would vest and be distributed Nas if the corporation 
were a non-stock corporation." | 
While this Court did not decide the effect of this arrangement it 

did have before it the certificate of incorporation making no provision 
for dissolution and the agreement of the incorporators that no dividends 
were to be declared and that upon dissolution the surplus of assets 
should be distributed as if the corporation were a non-stock corporation. 


Two pertinent observations may be made about the facts in the 
Mt. Vernon Seminary case. First, stock had been issued and, although 
the incorporators had agreed amongst themselves not to declare divi- 
dends, there was nothing to prevent them from rescinding the agree- 
ment by mutual consent, and declaring dividends. Second, there being 
no provision as to the method of distribution of the net assets upon 
dissolution and the agreement providing that distribution should be 
made as if the corporation were a nonstock corporation, the net assets 
would upon any dissolution have been distributable to those who had 


donated the assets of the corporation, or, in the case of real property 











26 


it would have escheated, depending upon the jurisdiction. 


In Mormon Church v. United States, 136 U.S. 1, 47, 10, S.Ct. 


792, the court said: 


"When a business corporation, instituted for the 
purpose of gain, or private interest, is dissolved, 
the modern doctrine is, that its property, after 
payment of its debts, equitably belongs to its 
stockholders. But this doctrine has never been 
extended to public or charitable corporation. As 
to these, the ancient and established rule pre- 
vails, namely: that when a corporation is dissol- 
ved, its personal property, like that of a man dying 
without heirs, ceases to be the subject of private 
ownership, and becomes subject to the disposal 
of the sovereign authority; whilst its real estate 
reverts or escheats to the grantor or donor, un- 
less Some other course of devolution has been 
directed by positive law, though still subject as 
we shall hereafter see to the charitable use." 


Emphasis supplied | 
In Trustees of Baptist Female College of Liberty Association v. 
Barren County Board of Education, 190 Ky. 565,573, 228 S.W. 19, 
the charter of an educational corporation permitted acceptance of 
donations "for the use and benefit of said institution and according 
to the intention of the donor, or donors, of any such lands, tene- 
ments, heriditaments, moneys, rents, goods and chattels, and not 
otherwise."’ The question was who upon dissolution was entitled to 
the net proceeds of assets after payment of debts. The court said: 


"* * * the case is one where the donations were 
made to the trustees to be held by them for the use 
and benefit of the institution and according to the 
intentions of the donors, and the trust having fail- 
ed, the surplus proceeds, after paying the debts 
of the institution, reverted to the original donors 
or their heirs, * * *." (page 573) 
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See also The Danville Seminary v. Mott et al., 136 Ill. 289, 
28 N.E. 54. ! 


Thus it would appear that had Mt. Vernon Seminary been dissol- 


ved there was a possibility that private persons might have received 
more than they donated. It is not to be asumed that the court would 
have passed over this point had it felt that it affected the Seminary‘s 
exemption. It thus appears that had Mt. Vernon Seminary been dis- 
solved its assets would have been distributed to private individuals. 


Therefore, Paragraph IX of the original by-laws of petitioner 
even if valid when construed to provide private gain, which it has been 


demonstrated it is not, would not have affected the exemption. 


It is therefore submitted that the petitioner was not organized 


for private gain. 


I 
Petitioner Is Not Operated for Private Gain 
This court has defined "private gain" as used in the statute 
in District of Columbia v. Mt. Vernon Seminary, supra, as follows: 


"The term 'private gain' as used in the statute, has 
reference only to gain realized by any individual or 
stockholder who has a pecuniary interest in the cor- 
poration and not, * * * to profits realized by the in- 
stitution, but turned back into the treasury or ex- 
pended for permanent improvements * * * *. It is 
the evident intention of the statute to exempt all 
institutions, educational in nature, which are non- 


commercial in their purpose." [Emphasis supplied] 

It must be observed that the statute makes the first two limi- 
tations upon schools whose real property is exempt from taxation 
disjunctive. Such schools may not be "organized or operated for 
private gain." [Emphasis supplied] | 
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It has already been demonstrated that at its inception the 
petitioner was not organized with a view to “private gain.” Both the 
certificate of incorporation (Ex. 1, J. A. 64) and the by-laws of the 
corporation (Ex. 3a, J. A. 70) provide that "No part of the net earn- 
ings of the corporation shall inure to the benefit of any private indi- 
vidual” and that "there shall be no declaration or distribution of 
dividends or other earnings or profits * * * * to any of its members 


or trustees." 


The further intention of the incorporators that no private gain 
should inure to the benefit of a private person is demonstrated by the 
fact that the by-laws were amended on October 31, 1956 (Ex. 3c, 
J.A. 76), in order to remove any possibility that private gain might 
result if the assets upon dissolution were distributed to the members 


as was provided in the original by-laws. (Ex. 3a, Sec. IX, J. A. 75) 


The lower court discussed in its opinion and considered together 
the organization and operation of the petitioner (J. A. 55), but the sub- 
stantial basis for the court's rejection of petitioner's claim for exemp- 
tion from real property taxes is that the petitioner is operated for 
private gain. 


Assuming that, although the corporate structure of a school 
may clearly indicate that it is not the intention of the incorporators to 





organize a corporation for private gain, the school may nevertheless 

be operated for private gain, still the evidence in the case at bar clearly 
demonstrates that private gain did not inure to any individual or stock- 
holder as a result of petitioner's operations. 


The lower court did not hold that anyone has received any 
pecuniary private gain from petitioner's operations since its inception 





almost eleven years ago. The court found as a fact (J. A. 53) that 
“Annuaily the items of profit were taken into, or items of loss were 
taken out of the General Fund Principal of the petitioner," (Finding 
8c, J. A. 53) and the evidence conclusively shows without any attempt 
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at contradiction by respondent that the petitioner has no stockholders 
and no dividends or profits have ever been declared or paid (J. A. 18). 


The first reason assigned by the lower court for holding that 
petitioner is operated for private gain is that "The organization of 
the petitioner and its relation to and control by Robert E. M. Goolsby 
and his wife, Ruth Chryst Goolsby, does [sic] result in some economic 
benefit to them, involved as it may be” (J. A. 55). The lower court 
makes no effort to describe or define specifically what the "economic 
benefit" to Mr. and Mrs. Goolsby is. It is clear from the court's 
opinion that it does not consider the comparatively meager salaries 
which Mr. and Mrs. Goolsby sometimes receive and sometimes do not 
receive as constituting this 'teconomic benefit". As to this the court 
says: "It is not intended here to infer [sic] that the Goolsbys have 
absorbed the net earnings of the petitioner under the guise of salaries. 
The salaries received and the accommodations furnished them appears 
[sic] to be reasonable for a school of the size of that conducted by the 
petitioner." (J. A. 59) : 


With further reference to the economic value or gain which it 
considered inured to the benefit of the Goolsbys and represented private 
gain, the lower court said: "Comments on what can be done because of 
their [the Goolsbys] economic control has relation to tendencies only, 
which, nevertheless, must be considered." (J. A. 59) It is not clear 
whether the court means that the undefined economic control constitutes 
private gain or whether the tendencies which this so-called economic 


control fosters is the economic gain. 


It is clear from the evidence and from the findings and opinion 
of the court that no private individual or stockholder, : who has a 
pecuniary interest in the corporation, has realized any gain. The 
court found that "At the present time, and indeed from the inception of 
the petitioner none of the proceeds of the petitioner have [sic] inured 
to the benefit of any person, and if this were all that is involved, 
decision would be simple and in favor of the petitioner." (J. A. 59) 
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It would seem that the lower court is in one breath finding that the 
petitioner is within the statute permitting the exemption of its real 
property from taxation and in the next holding that it is not. 


It is respectfully submitted that the lower court's conclusion 
that certain rights possessed by Robert E. M. Golsby and his wife 
were of "economic" value is based upon a misunderstanding of the 


facts and incorrect conclusions drawn therefrom. 


The court quotes (J. A. 56) the Sixth paragraph of the certi- 
ficate of incorporation which was added to the certificate by amend- 
ment of October 24,1956, and states that although the original charter 
provided that "No part of the net earnings of the corporation shall 
inure to the benefit of any private individual, "' the amendment to the 
certificate created the "economic value” and "a species of property 
[in the Goolsbys] because, as will be seen, the right [i.e., the right 
to designate a school, college, university, educational foundation or 
fund which is not organized or operated for private gain, as such is 
legally defined, to received a portion of the assets of the corporation 
upon dissolution] was not a personal privilege terminating with death, 
but could be transferred by will under a power of appointment." 

(J. A. 57) An analysis of paragraph Sixth of the certificate of in- 
corporation, as amended, will clearly demonstrate that its provisions 
in no way affect the provision that "No part of the net earnings of the 
corporation shall inure to the benefit of any private individual" which 
still remains a part of the certificate of incorporation. 


Section Sixth relates solely to distribution of the corporate 
assets upon dissolution of the corporation. After dissolution any 
person who at any time has contributed money or property to the 
corporation may designate a school, college, university, or educa- 
tional foundation or fund which is not organized or operated for 
private gain, as such is legally defined, to receive such portion of 
such proceeds as bears the same ratio to the entire assets of the 
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corporation as the amount of money or property which such donor has 


contributed to the corporation bears to the entire amount contributed 
| 


by all donors. 
The designation may be made in several ways: | i 
1. By astatement in writing to the trustees 


at the time the donation is made. 


2. By a statement made to the trustees at 
any time between the time of donation ae 
the distribution. 





3. In the donor's will. 


A designation may be made at any time prior to distribution. 
If no designation is made the board of trustees may distribute the 


donor's proportionate share to any institution organized as specified. 


These provisions do not create a property right in any real 
sense of the word. Certainly they do not create private gain for the 
Goolsbys or any of the other contributors to the purposes of the 
corporation, nor do they create a "gain realized by any individual 
or stockholder who has a pecuniary interest in the corporation." 

These provisions merely create a right in a donor to designate what 
non-private gain institution shall upon dissolution of petitioner receive 
a certain proportion of the assets. Even if the designation is made in 
the will of the donor, such a designation does not cause the corporation 


to be "operated for private gain." 


Far from creating a situation permitting the operation of the 
corporation for private gain, these provisions of the certificate of 
incorporation authorize and permit the giving away or donation of 
assets to a school or other institution not organized for private gain. 
Certainly, it cannot be rationally said that a power ina person to bring 


about a contribution to education or charity constitutes private gain. 











32 


The lower court bases its decision that the petitioner is operated 
for private gain entirely upon the relationship of the petitioner's presi- 
dent and his wife to the corporation. This relationship should there- 
fore be spelled out with particularity. 


The petitioner was organized by Mr. and Mrs. Goolsby and Mrs. 
Frances M. Goolsby, Mr. Goolsby's mother, (Ex. 1, J. A. 28) 
These three, until the mother's death, were the directors of the cor- 
poration from the beginning of its organization. The by-laws were 
amended on October 31, 1956, so as to provide for a board of trustees 
of five. (Ex. 3c, J. A. 76) 


At the present time the board of trustees is composed of Mr. 
and Mrs. Goolsby, Joseph G. Dubuque, and Admiral Holsinger, there 
being one vacancy on the board. (J. A. 15-16) The lower court seemed 
to feel that there was some Significance in the provision of the by-laws 
that the trustees for the first year should hold office until their 
successors are elected. It is submitted that this is the usual provision 
respecting corporate officers. The by-laws provide for annual elec- 
tions of trustees by the members of the corporation and, in the absence 
of evidence to the contrary, it is to be presumed that these elections 


were held in accordance with the by-laws. 


Under the by-laws the Goolsbys have no greater vote on the board 
of trustees than any of the other members of that board. 


The by-laws (J. A. 73) provide that the "members" of the cor- 
poration, in addition to the Goolsbys, shall be composed of those who 
contribute $1,000 or multiples thereof to the corporation and are 
elected to life membership. These are entitled to cast one vote in 
the meetings of the corporation for each $1, 000 contributed. These 
memberships may be transferred once or bequeathed once on the 





resignation or death of the member. Unless transferred or bequeathed 
such membership lapses upon the resignation or death or the member. 
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In addition, the board of trustees by unanimous vote may elect to 
membership persons who have contributed valuable service to the 


corporation. These persons have one vote in corporate meetings. 


The incorporators (Mr. and Mrs. Goolsby and Mr. Goolsby's 
mother) having contributed $5, 000 to a fund to be set up by the cor- 
poration were by the by-laws made life members and each given 
twenty-five votes at the annual meeting for the election of a board 
of trustees. At the death or resignation of any one of these three 
members, his or her twenty-five votes shall be divided equally 
between the survivors who are entitled to cast the same. Upon 
the death of the last survivor the seventy-five votes are to be divided 
amongst the other members of the corporation in the ratio which the 
number of votes which each member has theretofore been entitled to 
cast bears to the total number of votes all such members tipve been 
entitled to cast. : 


It will be observed that while the Goolsbys at the outset con- 
trolled the election of the board of trustees, that control is completely 
eliminated if sufficient persons contribute $1, 000 to the corporation and 


are elected life members. 


The mere fact of control by the Goolsbys of the activities of 
the corporation does not constitute operation for private gain. There 
is nothing in the exemption statute specifying the manner in which the 
functions of the corporation shall be exercised. Whether two persons 
or one hundred guide the affairs of the corporation is: immaterial so 


long as that guidance does not constitute operation for private gain. 


The school is operated by petitioner under the name of 
Columbian Preparatory School. Prior to the organization of petitioner 
Mr. Goolsby had been employed by a school operated in the District of 
Columbia known as Columbian Preparatory School. He purchased the 
name and good wiil of the school. The lower court found that this 
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school was operated on the premises of 1811 Biltmore Street, 
Northwest, now owned by petitioner and used for the operation of its 
school. There is no evidence to support the finding that Columbian 
Preparatory School was ever operated at 1811 Biltmore Street, 
Northwest, and such is not the fact. 

Mr. Goolsby at the first meeting of the board of trustees of the 
petitioner entered into an arrangement with the petitioner that it could 
use the name Columbian Preparatory School without cost to it (except 
a recited one dollar which was never paid) so long as Mr. Goolsby 


remained headmaster. 


The lower court felt that because of Mr. Goolsby's ownership of 
the name under which the petitioner operates its school, coupled with 
the ability of the Goolsbys presently to control the election of the 
membership of the board of trustees, the Goolsbys could discontinue 
the school conducted by the petitioner, wind up its affairs, and transfer 
its assets along with the name to a corporation organized and controlled 
by them under such terms as they might determine as to salary, housing, 
board, "economic strings and the like" without any actual break or 
hiatus in school operations. It is respectfully submitted that the lower 
court is indulging in a conjecture as to what might happen and not what 
is presently the fact, and is implying results which could not be legally 
brought about even if the Goolsbys so desired or even if Mr. Goolsby 


eg 4 


chose to cancel his arrangement with the corporation as to use of the 
name. The corporation still owns all the property. The only way in 
which petitioner's property could be transferred to another corporation 
would be pursuant to the by-laws. The Goolsbys might well bring 
about a transfer upon dissolution of the corporation but such a transfer 
could be made only pursuant to the certificate of incorporation which 
requires transfer upon dissolution to be to a corporation not operated | 


for private gain as those terms are defined by law. If the Goolsbys 
brought about what the lower court conjectures they might bring about, 
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that would merely be substituting another corporation, not operated 
for private gain, for petitioner. : 


But even assuming that the Goolsbys illegally brought about the 
transfer of petitioner's assets to a corporation operated for private 
gain, the assessor would in no wise be shackled and could immediately 
assess the property. : 


In the Mt. Vernon Seminary Case, supra, the board of trustees 
of that school, from all that appears (from the record), could transfer 
its assets to a corporation operated for private gain or what might be 
still more likely, the incorporators and trustees might rescind the 
agreement not to declare dividends. But if the school did either, then 
the assessor could act to collect taxes. : 


In the case at bar the corporate structure does not contemplate 
the declaration or the payment of dividends or earnings to any private 
person and forbids the inuring of any of the net gains of the corporation 
to a private individual. None in fact has ever been declared or paid. 
The lower court specifically found (J.A. 59) that neither at the present 
time nor from the inception of the petitioner have any of the proceeds 
inured to the benefit of any person (J.A. 59). If this is correct, and 
it is submitted that it is, then the petitioner falls squarely within the 
provisions of the statute exempting corporations who are not operated 
for private gain. The present control of the headmaster and his wife 
over the election of a board of trustees in no way detracts from the 
petitioner's right to exemption. The lower court specifically found 
that the Goolsbys had not absorbed the net earnings of the petitioner 
under the guise of salaries (J.A. 59). : 


The control of the Goolsbys over the election of a board of 
trustees would be immediately destroyed if a sufficient number of 


persons donated sufficient money to entitle them to membership on the boara. 
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It is not to be assumed, when so much care was taken to provide for 
donations coupled with life membership in the petitioner, that any such 
donations carrying such life memership would be refused. Nor could 


the headmaster and his wife legally bring about the transfer of petitioner's 


assets to another corporation which they might milk of profits as 


suggested by the lower court. 


The exemption statute does not require any specific kind of control 
in the operation of an exempt corporation. Indeed, the statute does not 
require that the exemption be accorded to corporations only. For all 
that the statute provides, Mr. Goolsby might well have operated the 
Columbian Preparatory School as a proprietorship. Had he organized 
such proprietorship so as not to operate for private gain, it is submitted 
that the property used by the school would still be exempt from real 
property taxes even though the entire functioning of the school would 


have been under Mr. Goolsby’s sole direction. 


The lower court relied upon certain cases to support its decision. 
None of these cases can be said remotely to support the basis upon 
which the lower court decided these cases. An analysis of the cases 


will demonstrate this. 


Most of the cases cited by the lower court involve the question 
of exemption from income taxes of corporations "organized and operated 
exclusively for * * * * educational purposes" and no part of their "net 


earnings inures to the benefit of any private shareholder or individual." 


In Gemological Institute of America v. Commissioner of Internal 
Revenue, 17 T.C. 1605, aff. 212 F. 2d 205, the petitioner was a non- 
profit, nonstock corporation, composed of five classes of members. 
One of its directors was paid a salary of $375. a month and in addition 
was entitled under a contract with the corporation to 50% of the net 
amount received from its business which was the conduct of a school to 
teach gemology. The court held that the contract to pay 50% of its net 
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profits to an employee put the petitioner without the exemption statute 
because clearly part of its net earnings inured to the benefit of a private 


person.' 


In Northern Illinois College of Optometry v. Commissioner, 2 TCM 
664, exemption was claimed under the same provision of the income tax 
law. Testimony in the case showed that it was the policy of the cor- 
poration to distribute as salaries all earnings "not required for legiti- 
mate operations."" The salaries ranged up to $30, 000 ayear. There 
can be no question but that the corporation was operated for private 
gain. This is not the situation in the case at bar. _ 


In Ralph H. Eaton Foundation v. Commissioner of Internal Revenue, 
219 F. 2d 527, petitioner was seeking exemption from income taxes on 
the ground that the net earnings did not inure to the benef it of a private 
person. The corporation had no capital stock and its articles prohibited 
the issue of any. The purposes of the corporation were stated to be the 
fostering and promotion of religious, charitable, and educational enter- 


prises. The Court found as follows: 


"Clearly, however, the corporation itself was not in- 
tended to operate and did not operate as a religious, 
educational or charitable institution. What was 
purposed was only that the profits from its various 
business activities would be turned over to such 
institutions. Ina word, petitioner is a 'feeder' 
corporation whose principal activities have not the 
remotest connection with any religious, charitable 
or educational enterprise. The record shows that 
it engaged actively and exclusively in various 
commercial or business enterprises, namely 
farming, Selling of real estate lots, the selling of 
sport clothes and in a construction business." (p. 528) 
x ae * ak * * 
"In the case before us it would appear that none of 
the activities in which petitioner actually engaged 
was charitable or religious. All were of a business 
or commercial nature. But assuming the function of 
turning over the profits was an activity or operation 
it certainly was not the principal one." (p. 529) 
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In Scholarship Endowment Foundation v. Nicholas, 106 F. 2d 552, 
the petitioner was a corporation organized as an educational institution... 
The organizer donated $34,000. The capital of the corporation was to 
be used to make loans to students and when the capital reached one 
million dollars, outright scholarships could be awarded. But the 
corporation agreed to pay the donor $5, 000 a year for life and after 
his death $5, 000 a year to his wife for life. This did not represent 
income on the $34, 000 contribution but was a charge against the 
capital. Here clearly the corporation would be operating for private 
gain. 

It will thus be seen that all of the cases cited by the lower court 
clearly involve corporations where the members received not only 
reasonable salaries for services rendered but also a portion of the net 


earnings of the corporation. 


The petitioner is and was not operated for private gain. 


ii 


Petitioner Embraces the Generally Recognized 
Relationship of Teacher and Student 


The lower court found that "Without question it [petitioner] 
embraces the generally recognized relationship of teacher and student." 
(J. A. 55) In the lower court the respondent made no contention to the 
contrary and it is submitted that the statment of facts (supra, pp. 9 ff.) 
conclusively demonstrates that the relationship of teacher and student 
is maintained in the highest degree by petitioner. No decisions defin- 
ing what constitutes such relationship have been found and it would 
seem that a determination as to whether the relationship exists involves 
largely a question of fact. 


Petitioner has 137 students and employs ten full time and ten 
part time teachers. (J. A. 16-17) 


39 


The teachers conduct regular classes in their fields of specialty. 
(J. A. 16) These specialties cover a large range of learning. (J. A. 16- 
17) : 

Regular classes of instruction are held. The students attend 
classes five and one-half days a week from eight o'clock in the morning 
until three o'clock in the afternoon. (J. A. 20) | 


Periodic examinations are held to determine whether the students 
are understanding and retaining what they are taught and coaching ser- 
vice is given to students who need it. (J. A. 16-20) The classes, exami- 


nations, and coaching periods are conducted by the teachers. 


It is difficult to imagine how the teacher-student relationship 


could be more clearly demonstrated and it is submitted that the point 


need not be labored. 


IV 
CONCLUSION | 
The petitioner fulfills all the requirements entitling it to exemp- 

tion of its real property from taxes. No individual or stockholder 
realizes any pecuniary gain from petitioner's aperations. It falls 
squarely within what this court said when it declared the intention of 
the statute: "It is the evident intention of the statute to exempt all 
institutions, educational in nature which are not commercial in their 
purpose", District of Columbia v. Mt. Vernon Seminary, supra. 
Petitioner is not organized for private gain, it is not operated for 
private gain, and no private person or anyone else receives any private 
gain from its operations. It embraces the generally recognized relation- 
ship of teacher and student. : 


If petitioner's real property is not exempt from taxation under 
the statute it is not impertinent to ask what school'sproperty is exempt. 
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The decision of the lower court should be reversed with in- Be 
structions to cancel the assessment of real property taxes made 


, 


A+ 


upon petitioner's real property involved in this case. 


Respectfully submitted, * 


DEAN HILL STANLEY 


910 Shoreham Building 
Washington, D. C. = 


Attorney for Petitioner 
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vs. ) Docket No. 1573 

DISTRICT OF COLUMBIA, i 
Respondent ) 


[Filed June 24, 1957, U.S. Court of Appeals for District of Columbia 
Circuit] 


DOCKET 
Date : 
1956 Proceedings Memorandum 
Nov. 20 Petition filed. Motion to consolidate pro- Real Estate 
ceedings for trial - Granted. Copies served Tax 
Corporation Counsel, Assessor and Attorney $1, 209. 80 


for Taxpayer. | 
Hearing set for Jan. 7/57. Attorneys notified. 


Hearing - George Donnella for District. 

Stipulation - Copy served attorneys. : 

Stipulation - Copy served attorneys. 

Brief by petitioner - copy served Corporation 
Counsel. : 

Respondent's motion for extension of time to 
file brief - Granted to Apr. 19. Copy served 


' counsel. 


Brief for respondent - Certificate of service ~ 


Stipulation. 

Reply brief for petitioner - Certificate of 
Service. 

Findings of Fact, Opinion and Decision. 

Petition for Review filed by neat for ‘ii - 
Corporation Counsel served. 
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1957 Proceedings Memorandum 


May 27 Designation of Record on Review - 
Certificate of service. 

June 17 Order for delivery of original exhibits - 
Copies mailed attorneys. 


[Filed Nov. 20, 1956, District of Columbia Tax Court] 
Docket No. 1573, Appeal No. 13,964 
PETITION 
1. The petitioner is an educational association organized under 
Subchapter Three of Chapter Eighteen of the Act of March 3, 1901, en- 
titled "An Act to Establish a Code of Law for the District of Columbia" _ 
(as amended), 31 Stat. 1283, Ch. 854 as amended: District of Columbia 


Code as Ch. 6 of Title 29 (1951 Edition). 

2. The tax in controversy is a District of Columbia real property 
tax upon Lot 34, Square 2548, improved by premises known as 1811 
Biltmore Street, Northwest, for the fiscal year 1957, in the amount 
of One Thousand Two Hundred Nine & 80/100 Dollars ($1, 209. 80). 

3. The notice of assessment is not dated except that the year 
"1957" appears in large type upon the face of the statement of taxes 
due and the words in the second and third lines of the heading of 
such statement, "Real estate taxes - for fiscal year July 1, 1956 to 
June 30, 1957". A copy of such statement of taxes due is attached hereto 
as "Exhibit A". The tax has not been paid by the petitioner because 
petitioner claims that it is a school not organized or operated for private 
gain and which embraces the generally recognized relationship of teacher 
and student as defined by Section 47-801a (j), (D.C. Code) and is, there- 
fore, not required to pay the tax as a condition to contesting the validity 
thereof in this court. The statement of taxes due was received by pe- 
titioner on or about August 29, 1956. This court has jurisdiction of 





3 : 
the case under the provisions of Section 5 of the Act of December 24, 
1942, 56 Stat. 1091, Ch. 826, and Sections 3 and 4 of Title IX 
of the District of Columbia Revenue Act of 1939 as amended, 52 Stat. 
371, Ch. 223, now incorporated in the 1951 edition of the District 
of Columbia Code as Section 47-801e and Section 47-2403 and 47-2404, 
4, The assessment of the tax is based upon the following errors: 

(1) The Board of Commissioners of the District of Colum- 
bia erred in deciding and holding that petitioner's said real property is 
not exempt from taxation as real property belonging to and operated by 
a school not organized or operated for private gain and which-embraces 
the generally recognized relationship of teacher and student. 

(2) The Board of Commissioners of the District of Colum- 
bia erred in failing and refusing to find and hold that petitioner's said 
real property is exempt from taxation pursuant to the provisions of 
Section 1 of the Act of December 24, 1942, 56 Stat. 1089, Ch. 826; 
Section 47-801a(j), of the District of Columbia Code (1951 Edition) 
because said real property belongs to and is used by petitioner in the 
operation of a school not organized or operated for private gain and 
embracing the generally recognized relationship of teacher and student. 

(3) The Board of Commissioners of the District of Colum- 
bia erred in restoring said real property of sseuinial toa oe status 
effective July 1, 1956. 

(4) The Assessor of the District of Cobmbia erred in as- 
sessing taxes against the aforesaid real property for the fiscal year 
1957. | 

5. The facts upon which petitioner relies as a basis of this pro- 
ceeding are as follows: Petitioner was organized on May 1, 1946, as 
an educational association, as heretofore alleged. Paragraph Third 
of its certificate of incorporation describes the objects and purposes 
al the corporation as follows:. . 

"Third. The particular business and objects of the corpo- 

ration are to conduct research to determine those intellectual, 


emotional, social and moral aptitudes which best qualify young 





& 
men for a career in the Armed Services of the United States of 
America; to devise by scientific research, methods by which 
those intellectual, emotional, social and moral aptitudes neces- 
sary for a career in these Services may be developed in young 
men; to ¢onduct a school or schools for the preparation of young 
men for the entrance examinations for the United States Military 
Academy, the United States Naval Academy and the Coast Guard 
Academy; and to afford training in anticipation of the intellectual 
and psychological adjustments necessary to a successful career 
in the Military and Naval Services of the United States of 
America." 


6. Thereafter, by its letter to the Assessor, dated September 28, 


1946, as amended by its letters of July 25, 1947, July 29, 1947, and 
May 27, 1948, petitioner made application to the Assessor of the Dis- 
trict of Columbia for exemption of said real property from taxation be- 
cause it belongs to petitioner, an educational association not organized 
or operated for private gain and embracing the generally recognized 
relationship of teacher and student. Thereafter, by its order No. 
709313, dated June 15, 1948, the Board of Commissioners of the Dis- 
trict of Columbia directed that Lot 34, in Square 2548, assessed to 
The Service Schools Foundation be noted in the records of the Assessor 
as exempt from taxation, the said exemption to begin on June 1, 1947. 
A copy of said order is attached hereto as "Exhibit B". Thereafter, no 
real estate taxes were assessed against said real property and no taxes 
were paid through and including the fiscal year 1956. On June 21, 
1956, the Board of Commissioners by its order No. 56-1252 rescinded 


its aforesaid order of June 15, 1948, and restored the said real property 


to its taxable status effective July 1, 1956. A copy of said order is 
attached hereto as "Exhibit C". This order was issued by the Board 
of Commissioners of the District of Columbia simultaneously with an 
order by which it denied an application of the petitioner for exemption 
from taxation of other real property which the petitioner had recently 
acquired, and which is used by the petitioner for the purposes of the 
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school as aforesaid. Prior to the issue of the order of the Board of 

Commissioners restoring the real property here involved to a 
taxable status, petitioner had no notice that the said Board contemplated 
issuing said order restoring the property herein involved to a taxable 
status. Thereafter, as aforesaid, the notice of assessment was sent 
to and received by the petitioner. 2 

7. After its incorporation petitioner entered upon the performance 
of its function under its certificate of incorporation by procuring the 
said real property and equipment necessary for the operation of a school 
as provided in the certificate of incorporation and employing the services 
of qualified teachers and other employees necessary to the operation of 
the school. . 

8. Since its incorporation the school has continuously operated 
under its certificate of incorporation with a body of students to whom 
instruction is given by teachers who have maintained at all times the 
relationship of teacher and student as defined in the aforesaid statutes. 
At no time has any person or institution received any private gain of 
any kind from the operation of the school and the school has at all times 
embraced the generally recognized relationship of teacher and student, 
except that moderate and reasonable salaries are paid to teachers and 


employees of the school for services. 


9. The aforesaid real property is used exclusively for the opera- 


tion of the school, as aforesaid. ! 

WHEREFORE, petitioner prays that this court may hear the pro- 
ceeding and decide and order that petitioner is a school not organized 
or operated for private gain and which embraces the generally recog- 
nized relationship of teacher and student and that the said real property 
is exempt from taxation. ! | 

THE SERVICE SCHOOLS FOUNDATION 
By /s/ Robert E. M. Goolsby 


/s/ Dean Hiil Stanley 


Attorney for Petitioner | 
* * * 
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_ DISTRICT OF COLUMBIA, SS: 

Robert E. M. Goolsby being duly sworn says that he is the Presi- 
dent of the petitioner above named; that he has read the foregoing peti- 
tion and is familiar with the statements contained therein; that he has 
authority to act for the corporation, and that he verily believes that 
said statements are true. 

/s/ Robert E. M. Goolsby 

SUBSCRIBED AND SWORN TO before me this 14th day of Novem- 
ber, 1956. 


/s/ G. M. Foreman 
Notary Public, D.C. 


My Commission Expires September 1, 1957. 


EXHIBIT A 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR 
Real Estate Taxes-For Fiscal Year 
July 1, 1956 To June 30, 1957 
Bill for first half-Due in SEPTEMBER 1956 1957 


Unpaid Items on July 1, 1956 FIRST HALF 


Other than this bill, indicated by check mark. 

Real Estate Taxes. 

Special Assessments, Penalty, -1% each succeeding month. 

Square Lot Value Valueof Total First Half Taxfor Year 
____ of Land Improvements Value dollars/cts dollars/cts 

2548 34 280.00 246.00 926. 00 604 90 1209 80 


SERVICE-SCHOOLS FOUNDATION 

1811 BILTMORE ST NW CITY 9 % Penalty 
Advertising 
Total 
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EXHIBIT A - Continued 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR 
Real Estate Taxes-For Fiscal Year _ 
July 1, 1956 To June 30, 1957 | 
Bill for second half-Due in MARCH 1957. 


1957 | 1957, 
SECOND HALF Penalty, -1% each succeeding mo. _ SECOND HALF 


Square Lot Value Value of Total Second Half Tax for Year 
of Land Improvements Value dollars/ cts dollars/cts 


34 280.00 246.00 526. 00 604 90. 


SERVICE-SCHOOLS FOUNDATION | 
1811 BILTMORE ST NW CITY 9 —- & Penalty 
: Advertising 
Total 


[Exhibits B and C to the Petition in Appeal No. 13, 964 
are in evidence as Appellant's exhibits 4 and 5— 
(Jt. A. 77-78 )] , 


10 [Filed Nov. 20, 1956, District of Columbia Tax Court] 


Docket Nos. 1573, 1574, 1575, Appeal Nos. 13, 964, 13,965, 13,966 
: respectively . 


MOTION TO CONSOLIDATE PROCEEDINGS FOR TRIAL 
Comes now petitioner, The Service Schools: Foundation, by its. 
attorney, and. moves the court that the above-entitled causes be con- 
solidated, and as grounds for the said motion assigns the following: 
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So far as petitioner is able to ascertain only one question, com- 

mon to all the cases, is involved in the decision of the cases, namely, 
whether the real property owned by the petitioner is exempt from taxa- 
tion under Section 47-801a (j) of the District of Columbia Code (1951 edition), 
because said real property belongs to and is used by the petitioner in | 
the operation of a school not organized or operated for private gain 
and embracing the generally recognized relationship of teacher and 
student. | . 

Respectfully submitted 

Dean Hill Stanley 


Attorney for Petitioner 
* * * 5d 


bhiros 


SATS 


GRANTED November 20, 1956 
/s/ Jo. V. Morgan, Judge 


rae sere 


J 
j 
4 
a 
4 
o) 
z| 


11 [Filed Jan. 28, 1957, District of Columbia Tax Court] 


Docket Nos. 1573, 1574, 1575, Appeal Nos. 13,964, 13,965, 13, 966 
respectively 


STIPULATION 
It is hereby stipulated and agreed by and between the parties 
hereto, by their respective counsel, that the notices of assessment in 
each of the above-entitled causes referred to in paragraph 3 of. each of 
the petitions was received by the petitioner on or about September 1, 
1956. 


eet) ee eh eT meal Ra. : 


/s/ Dean Hill Stanley 
Attorney for Petitioner 


/s/ George F. Donnella 


Assistant Corporation Counsel 
Attorney for Respondent 
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12 [Filed Jan. 29, 1957, District of Columbia Tax Court] 


Docket Nos. 1573, 1574, 1575, Appeal Nos. 13,964, 13, 965, 13, 966 
_ respectively 


STIPULATION 3 
It is hereby stipulated and agreed by and between the parties hereto, 
by their respective counsel, that the statements of taxes due in each 
of the above-entitled causes, referred to in paragraph 3 of each of 
the petitions, were mailed to the taxpayer on August 28, 1956, said 
- date having been established by the post marks on the envelopes con- 
taining the bills sent to petitioner. | 
/s/ Dean Hill Stanley 


Attorney for Petitioner 


ie 
/s/ George F. Donnella 


Assistant Corporation Counsel 
Attorney for Respondent 


15 Docket Nos. 1573, 1574, 1575, Appeal Nos. 13,964, 13,965, 13,966 
-- respectively 


TRANSCRIPT OF PROCEEDINGS | 
Washington, D. ae 
Monday, 4 January 1957 
The above-entitled matter came on for hearing, : pursuant to notice, 
at 10:00 o'clock a. m. | 
BEFORE: The Honorable Jo. V. Morgan, Judge. 
APPEARANCES: Dean Hill Stanley, 910 Shoreham Building, 
Washington, D. C., appearing on behalf of 
the Petitioner. ; 


George F. Donnella, Assistant Corporation 
Counsel, appearing on behalf of the Respondent. 
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PROCEEDINGS 
THE COURT: Suppose you tell me what this is all about. 
MR. STANLEY: May it please the Court, these are three appeals 
by the same organization, The Service Schools Foundation, which was 
organized under what is now Chapter 6 of Title 29 of the 1951 edition 
of the District Code which provides for the organization of educational, 


charitable and religious organizations. These cases have been con- 


solidated because they involve precisely the same question. The Ser- 
vice Schools Foundation owns Lot 34 in Square 2548 which is 1811 Bilt- 
more Street, N. W.; Lot 814 in Square 2549 which is 1854 Biltmore 
Street, N.W., and Lot 59 in Square 2546 which is 1963 Biltmore Street, 
N.W. The ownership of the first mentioned property, 1811 Biltmore 


Street, N.W. goes back almost ten years. The other two pieces of 
property are of comparatively recent acquisition. 

As of July 1, 1947 the District Assessor placed 1811 Biltmore 
Street, N.W. on the non-taxable list because it came under what is 
now Section 47-801a (j) of the District Code which provides that build- 
ings belonging to or operated by schools, colleges or universities 
which are not organized or operated for private gain and which embrace 
the generally recognized relationship of teacher and student shall be 
exempt from taxation. In 1955, if I remember correctly, these other 
two properties were acquired and having already received exemption 

17 from the assessor on this older property owned by the school, 
we applied for exemption of those two properties which were to be 
used in the operation of the school in the same manner as had the 
original property of 1811 Biltmore Street. After considering the mat- 
ter for substantially a year, the assessor came up with an opinion that 
not only were those two properties not exempt but that the property 
that had been exempted for almost ten years should be replaced upon 
the taxable rolls. Under those circumstances the assessor proceeded 
to assess taxes against all three pieces of property for the fiscal year 
ending June 30, '57 and it is on appeal from those assessments that 
we are now before you. 
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11 : 

THE COURT: I assume what you are telling me now seach are going 
to prove? 

MR. STANLEY: Oh, yes. 

THE COURT: Do you have the date of the assessment? 

MR. STANLEY: Oh, yes, sir. ! 

THE COURT: Does it show in the petition? 

MR. STANLEY: Yes, sir. The notice of assessment is not dated. 
This is the same in each petition, your Honor. The year 1957 appears 
in large type upon the face of the statement "Taxes Due" and the words 
in the second and third lines of the heading, "Real Estate Taxes for 
Fiscal Year 1956 to June 1957." 

THE COURT: When did you get the letter? 

MR. STANLEY: We got the letter the 29th of August. 

THE COURT: Then you are within -- 

MR. STANLEY: (interposing) We are well within the date. 

THE COURT: I just wanted to be sure I understand this now. All 
right. Do you want to make a statement? : 

MR. DONNELLA: I do not, if your Honor please. Because of 
the nature of it I won't admit too much but the second paragraph of each 
of the petitions here involved is admitted. ) 

THE COURT: Do you concede that this at one time was on the 
exempted rolls? 

MR. DONNELLA: I don't see that that's material. 1811 Biltmore 
was at one time. 

THE COURT: If it's a fact, whether it's material or not, you can 
see my point, what's the use of going to the trouble of proving it? 

MR. DONNELLA: I don't dispute that at all. 

THE COURT: Are you going to prove it? 

MR. DONNELLA: It is admitted. 

THE COURT: Suppose you call your first witness. 

MR. STANLEY: First I offer in evidence a duly certified copy of 
the original certificate of incorporation which was recorded May 1, 
1946. I don't know how much your Honor likes to go into detail in the 
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course of a hearing but I think it would be helpful if I read you the pur- 
19 pose. 

THE COURT: I will read it. 

MR. STANLEY: You'd rather not have me take time to do it? I 
offer that original certificate. 

MR. DONNELLA: I have no objection. 

THE COURT: It will be received as Petitioner's Exhibit 1. 

(Petitioner's Exhibit 1 was marked for identification and 


received in evidence. ) 
MR. STANLEY: On October 24, 1956 the original certificate of 


incorporation was amended and I have a duly certified copy from the 


Recorder of Deeds. 

MR. DONNELLA: No objection. 

THE COURT: It will be received as Petitioner's Exhibit 2. 
(Petitioner's Exhibit 2 was marked for identification and 
received in evidence. ) 

MR. STANLEY: I have here, your Honor, a copy of the by-laws 
of the corporation with two amendments appended. One of these amend- 
ments is dated July 15, 1947 and is relatively unimportant. The other 
is dated October 31, 1956. The last of these amendments strikes out 
a provision in the original by-laws and substitutes another provision 
for it and I offer these in evidence. I understand my friend, Mr. 
Donnella, has no objection to these being admitted in this manner. 

MR. DONNELLA: Will you give the dates of the original by-laws? 

THE COURT: Do you have any objection? 

MR. DONNELLA: No objection. 

THE COURT: They will be admitted as Petitioner's Exhibits 3a, 
b and c. 

(Petitioner's Exhibits 3a, b, and c were marked for identi- 
fication and received in evidence. ) 

MR. STANLEY: Mr. Donnella has asked me to give the dates of 
the original by-laws. The original by-laws were adopted May 4, '46. 
May I confer with my adversary? 
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(Discussion off the record. ) . 

MR, STANLEY: I offer in evidence, your Honor, | a copy of the 
order which was sent to the petitioner dated June 15, 1948 which stated 
that the property at 1811 Biltmore Street, N.W. was ssi from 
taxation beginning July 1, 1947. ; 

MR. DONNELLA: I object to that, of course. I say it's absolutely 
immaterial to the question presented here, the — or non-taxability 
of this particular taxpayer as of the year 1947. | 

THE COURT: If it's immaterial I'll ignore it but | I think he's making 
his case now. I don't know what his point is. 

21 MR. DONNELLA: I don't question the authenticity. 

THE COURT: I will overrule the objection. Received in evidence 
as Petitioner's Exhibit 4. ! 

MR. DONNELLA: I have one further objection. It is cumulative 
because I admitted as a factual matter it had been previously exempted. 

MR. STANLEY: I think it ought to be tied down as to date. 

(Petitioner's Exhibit 4 was marked for aia all and 
received in evidence. ) : 

MR, STANLEY: I now offer in evidence a copy of an order of the 
Commissioners received by the petitioner advising the petitioner that 
Lot 34 in Square 2548 had been restored to taxable -” effective July 1, 
1956. That's still 1811 Biltmore. : 

MR. DONNELLA: My objection is the same to that -- materiality. 
We would not be here if that was not the case. That's the question before 
the court. | 

THE COURT: I wonder whether the evidence on either side will 
show how it was restored, whether it was by order of the Commissioners. 

MR. STANLEY: I'll concede it was by order of the Commissioners. 

MR. DONNELLA: The order is there. : 

22 MR. STANLEY: The Commissioners' order restored it to the 


taxable list. 
THE COURT: I think I will overrule the obj ection and receive it 


in evidence. 
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(Petitioner's Exhibit 5 was marked for identification and 
received in evidence. ) | 

THE COURT: Do you have reference in your petition to an order 
56-1252? 

MR. STANLEY: Will you kindly refer me to the place? 

THE COURT: You say on page 3 in 5 b, "On June 21, 1956 the 
Board of Commissioners, by order dated 56-1252, rescinded its afore- 
said order of June 15, 1948." 

MR. STANLEY: Yes, sir. That is what is now Exhibit 5. I just 
offered that in evidence. 

THE COURT: Does it have the order? 

MR. STANLEY: Yes, 5294036. I offer in evidence a letter from 
the Secretary of the Board of Commissioners dated July 3, 1956 in 
which the petitioner is advised that its request for exemption of Lot 
814, Square 2549 and Lot 59, Square 2546, has been denied. In the 
‘same letter reference is made to the restoring of the 1811 Biltmore 
Street, N. W. | 

THE COURT: Do you have any objection to the letter? 

MR. DONNELLA: Same objection. 

23 THE COURT: I will overrule the objection and receive it in evi- 
dence, Petitioner's Exhibit 6. 
(Petitioner's Exhibit 6 was marked for identification and 
received in evidence. ) 

MR. STANLEY: May lIask Mr. Goolsby to take the stand. 

Thereupon, 

ROBERT E. M. GOOLSBY 
for the petitioner herein, was called as a witness for and on his own be- 
half, and, having been first duly sworn, assumed the witness stand 
and, upon examination, testified as follows: | 

THE COURT: Give your full name and address to the reporter, 
please. 

THE WITNESS: Robert E. M. Goolsby, 1854 Biltmore St. , N. W. 
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DIRECT EXAMINATION 
BY MR. STANLEY: 
Q. Mr. Goolsby, will you state your position with respect to 


The Service Schools Foundation? A. Well, Iam president and you 
might say co-founder of the Foundation in 1946. Do you want me to 
go ahead and tell the circumstances? 2 

Q. No, just your present position. A. President. 

Q. And what does the Foundation operate now? A. The Founda- 

24 tion now operates the Columbian Preparatory School, that's our 

trade name, at 1811 Biltmore St., N.W. That's the main office. We 
have some other buildings. Do you want me to tell you what the school 
is for? | 

THE COURT: I'm quite concerned what it was the first day of 
the taxable year and maybe sometime before. He is _ about the 
present time. i 

MR. STANLEY: I'm going into that, your Honor. I'm supposed 
to prove all the details of the case and that's the reason I'm taking de- 
tails that otherwise would seem apparent. : 

BY MR. STANLEY: 

Q. Mr. Goolsby, is The Service Schools Foundation the owner 
of Lot 34, Square 2548, 1811 Biltmore St., N.W.; Lot 814, Square 
2549, 1854 Biltmore St., N.W.; and Lot 59, Square 2546, 1963 Bilt- 
more St., N.W.? A. Yes. 2 

Q. Can you tell me approximately when the petitioners acquired 
1811 Biltmore St., N.W.? A. It was in the early summer of 1946 
probably or late spring maybe. 

Q. And when did it acquire 1854 Biltmore St. , N. W., approxi- 
mately? A. About two years ago, January, I believe. 

Q. And 1963 Biltmore St., N.W.? A. About eighteen months 

25 ago, August, eighteen months ago. : 

Q. At the present time who are the Board of Directors or Trustees 
of the petitioner? A. We have four trustees at present. Iam one, 
the president; Dr. Dubuque is vice-president, and Mrs. Goolsby is 


16 

secretary-treasurer and in addition to that there is Admiral Holsinger, 
the other trustee. 

Q. From the inception of this corporation what have been its 
activities? A. Well, at the beginning it was devoted exclusively 
for preparing boys for West Point and Annapolis and College on a one 
year basis. Its activities, however, as is usual in the schools, extended 
over into the fields of athletics or rather, physical training. We hada 
program at the YMCA but our specialty was academics. We undertook 
to take a boy from high school, not necessarily a graduate but usually 
a boy in the senior year or possibly a graduate boy and find out what 
his weaknesses were and, through diagnostic tests at George Washington 
University and some tests we administered ourselves, find out what his 





weaknesses were, plug those, correct them, so he could go to one of 

the service academies or one of the civilian colleges. ] 
Q. After you determined those things did you proceed to give him ’ 

courses ? 

26 THE COURT: Now you're asking a leading question. I'm con- 
cerned more with the question of what did they do, not what you said 
they did. All he has to say is, yes or no. 

THE WITNESS: You want to know the procedure beyond what we 
have said? 
THE COURT: Have you a corps of teachers? 
THE WITNESS: Oh, yes. 
THE COURT: How many teachers have you? 
THE WITNESS: Ten full time teachers counting myself and about 
ten, right now, part time. We have twenty people on the teaching staff. 
BY MR. STANLEY: F 
Q. What are their duties? A. They have regular classes. Ten 
of them teach about five hours a day in their field specialty. A man in 
the mathematics department will have all math classes, probably a 
few science classes. People in the English department have all English. 
We teach algebra, plane geometry, trigonometry, solid geometry, 
calculus, analytical geometry, mechanical drawing, reading 


27 


28 
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comprehension, literature, grammar, composition, a regular course 
in composition, etc. etc. I can give you more about what we do. 

Q. Doyyou accept students for any other purpose than contem- 
plated admission to the service academies? A. College. We'll 
take any boy wanting to go to any institution of higher education. Our 

specialty is preparation for service academies. 

Q. In addition to the intellectual training which you give the 
students, what else do you supply them? A. We give a normal program 
of athletics or physical development and then we have, you might say, 

a special intellectual, how to study program. We are one of the few 
schools in the country that goes into the question of how to study. We 
find that's a particular weakness of the boys we get. They are boys 
of normal or above normal intelligence but they've never gotten intel- 
lectually coordinated and we undertake to teach them how to learn or 
apply the brains the good Lard gave them. : 

Q. Do the boys live in or out? A. Most of them live in although 
we have some day students. I suppose this year we have at present 
seven day students whereas we've got about 130 boarding students. 

A great number of those boarding students -- I'd say twenty of them or 
twenty-five at any rate -- are actually boys in the vicinity, in the Wash- 
ington metropolitan area, but their parents want them to be boarding 
students for the simple reason our how to study program is more 
effective if they are under our constant supervision. We have a night 
study hall and to get the complete benefit, even though they live right 
around the corner, parents will send them to us as boarding students. 

Q. Will you state to the court what the primary objective of the 
courses you give is? | 

THE COURT: He has already told us -- to prepare a boy for 
West Point or college. 

MR. STANLEY: If that's sufficient to clarify it - -- I don't want 
to press it, of course. 

BY MR. STANLEY: 
Q. Generally speaking -- in the first place, what is your present 
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salary as head master? A. This past year for the first time I was 
getting $375 a month in theory. 

Q. Do you, in addition to that, receive board? A. In addition 
to that I have living quarters for two, my wife and I, and they. consist 
of two rooms, fairly large rooms, kitchen and a bath and then we've 
got our board during the school year out of the school kitchen. When 
the school kitchen is not open we're allowed $2 a day apiece for board. 

Q. How much time does Mrs. Goolsby as secretary of the 
school devote to her duties? A. How much time? 

Q. Yes, sir. A. The day usually starts around 6 o'clock and 
ends around 6 or 7. 

THE COURT: In the evening? 

THE WITNESS: Yes, about twelve hours a day. 

BY MR. STANLEY: 

Q. Whatis her salary? A. $250 a month. I believe that's 
right although you had better check on it. We hardly ever draw a 
salary, it's a little academic. 

Q. Has this school any stockholders whatsoever? A. No stock- 
holders at all. 

Q. Have any dividends or profits ever been declared to anyone 
outside the school? A. Never. 

Q. Will you state whether or not this school has been exempted 
by the federal government from income taxes? A. You meanasa 
corporation? 

Q. The corporation. A. We've never paid. Iassume so. I 
think you took care of that. 

THE COURT: Wait awhile. I don't think that's very helpful to 
me. I've got to decide this. 

MR. STANLEY: Yes, sir. 

THE COURT: Suppose they do or don't, what difference does it 
make. 


MR. STANLEY: The only thing I had in mind, it was indicative -- 
THE COURT: (interposing) I don't know what facts were shown, 
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what information they had or anything else. If it was of any value you'd 


have to go into it. It doesn't help me very much. 
BY MR, STANLEY: : 

Q. Does the Foundation which operates this school maintain any 
scholarships? A. Yes. We don't have any full scholarships. We 
have about twenty-five partial scholarships. They range up from $200 
to $750. It's in keeping with my personal philosophy, after all I'm 
the one that directs the thing and establishes its policies, I believe 
that any boy who wants an education should have one whether he has 
much money or not. So it has been our permanent policy from the 
very beginning to have scholarships to as much as the school can 
afford. Right now we have about twenty-five scholarships operating. 

I say they run from $200 up to about $750, if lam correct. In return 
for that our policy is that any boy who is wortha scholarship, if he's 
really a worthwhile boy enough to deserve a scholarship -- in his home 
town he must have established a reputation for being worthwhile and 
he can get some help from someone who knows him better than we do, 
other people, himself or some leaders in the community can make up 
the difference. In return for our scholarship we require that the boy 
give us some token payment in work. We do not believe that a boy 
should be developed in the idea that the world owes him a living 
and he doesn't have to do anything in return for some financial conces- 
sion. Therefore, all our scholarships involve some token work around 
the school. It may not amount to anything at all but the boy is going 
through the motions of doing something for the scholarship we give 
him. ; 

Q. Will you explain to the court how the method of teaching pro- 
ceeds at your school? A. The first thing, of course, the boy makes 
an application. With his application we get a transcript from his high 
school or college. We had some boys who had a year or two of college. 
They went to college and found they didn't do too well there, flunking 
out. They come to us and go right back to first base again. We give 
them very intensive tests. Dr. Hunt at George Washington University 
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analyzes their weaknesses, emotional and intellectual, if any, and we 
give them tests ourselves to indicate what their level of knowledge is 
in the basic subjects, that is, basic for college work, mathematics 
and English primarily. They are the first base of any kind of work 
you are going to do in college. We analyze in detail then we set the 
boys up in classes, in sections, on two bases. One is for what school 
they are preparing for. In other words, if you are preparing for the 
Air Academy, you must take history. If they are preparing for college 
32 we find out what their college will require them to pass and we 
set them up. In other words, we tailor their course to, first their ob- 
jective, educational objective after they leave school and secondly 
their weaknesses as revealed by our tests. They have regular classes. 
They go to school five and a half days a week, that is longer than most 
schools. They go Saturday morning. They have regular classes. They 
go to school, start at school, a quarter to eight in the morning and, 
generally speaking, they are in class of one sort or another until around 
3 o'clock, except Saturday afternoon, of course. Now, we have tests. 
We have a theory of education which is a little novel. It works out 
beautifully with the boys we get. We feel that the ordinary school, even 
our better ones, make an error in the case of some boys by giving them 
too much help in advance so we have a rule that every teacher has to be 
on duty until 4 o'clock, that is, an hour after school is out. Any boy who 
wants extra help outside of class can come in for an hour and get tutoring 
free on past work, not on tomorrow's work. We never give a boy help 
on tomorrow's work. Our grades don't mean much so whether he does 
well tomorrow or not is relatively immaterial. It's just a question of 
whether he winds up the year knowing something. We don't give him 
help on tomorrow's work but unlimited help on today's work and yester- 
days' work. Now, then, we check those boys every week or, you might 
33 say, every two weeks, by means of examinations on Monday morning. 

Q. Who conducts those examinations? A. We do, the staff. 

Q. You mean the teachers? A. Yes. They give them examina- 
tions on the subjects, on the material they have had over the precedjng 
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two weeks. Every Monday morning they get an examination on half their 
subjects and the other Monday on the other half. If the boy fails the 
examination on Monday morning that indicates to us that he has a weak- 
ness and hasn't conquered his problem. Instead of waiting until the end 
of the term before trying to correct it we bring him in immediately. 
If the boy has an examination in algebra on Monday morning he is brought 
in Tuesday morning for his special class, Tuesday from 3 to 5:30, in which 
the principles of the examination are explained and the boy is given another 
test, shorter, but covering the same material as the first test. If he 
fails the examination on those principles again then he is brought in 
Saturday afternoon for two hours of tutoring. In other words, we do 
not wait until the end of the term before trying to make corrections in 
the boy. We do it every week to keep him up. 

Now, I don't know what else I can say about it. oar courses in 
Algebra, for example, are much more advanced than in high school. In 
geometry we cover everything the high school does but the interest is 

34 different. Most high schools are interested in teaching the mechan- 
ics of algebra, transposition of terms, etc., and avoid word problems. 
Maybe you remember word problems? They are rather difficult for 
most boys. Also, in plane geometry for example, most high schools 
are content to let the boys learn how to do construction problems, draw- 
ing circles and constructing things and learning proofs of theorems. 
Unfortunately, the College Board Examinations, which are the national 
recognized examinations throughout the country and also Annapolis, West 
Point and the Coast Guard go beyond that. They emphasize word prob- 
lems and also the application of theorems. Our course gives not only 
what the high school does but also give great emphasis to word problems 
and the application of theorems to the solution of — problems. 
That is the difference but it's still education. | 

Q. Who conducts all of these procedures about which you have 
just testified? A. Conducts them? What do you mean? 

Q. You speak of tests that are given, classes that are held. 

A. I make up the schedules. 
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Q. You don't conduct all those classes, do you? A. No, I said 
I had twenty teachers. 

Q. Who does conduct the classes and tests and reviews about 

35 which you have just told us? A. Our teachers, except the ones 
at George Washington. Dr. Hunt does that. 

THE COURT: You explained that. 

THE WITNESS: In our reading classes we have boys who are 
very poor readers. We send them to George Washington. Miss Cole- 
man takes care of that. 

BY MR. STANLEY: 

Q. How long have you been in work connected with schools which 
prepare young men to enter the service academies? A. Since 1932. 

Q. In your experience will you state whether or not you found 
that there is any necessity for such schools, intermediate between 
high school and the academies? A. Very definite. 

Q. Will you enlarge upon that for the court, please? A. It's 
rather difficult to know exactly where to start. Most of our work has 
been with the Naval Academy. Right now, for example, we have twenty 
boys for college and eleven or twelve for West Point and twelve for the 
Air Force. Most of our boys are for the Navy, we'll take that for an 
example. Most years, of all boys who take the entrance examination 
at Annapolis it’s very, very rarely that you find 50% of them pass and 

I have seen some years, four years ago, when only 27% passed the 

entrance examination of all the boys that take them. Of those, anywhere 
36 from 25% to 50% pass the entrance examination, only about 10% 

or 15% do it on the basis of high school work alone. 

Now, there you are. The Naval Academy is taking boys, main- 
taining their own schools in the service, in order to boost them up to 


where they can get into the Academy. West Point does the same thing. 


The Air Force is going to do it this coming year, maintain a school of 
their own because the high school graduate is not able to come up to 
the standard, or most schools aren't interested. Even so, the Naval 
Academy and West Point.for example, are not full. I can't say for 
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this year but generally speaking since the war they have not had a full 
quota of students. Both of them are undertaking the radio program 
trying to beat up interest in West Point and Annapolis. Other schools 
either have to lower their standards or have fewer students. 

Q. Has the petitioner made any sort of application to a govern- 
ment department for any type of recognition? A. Well, I suppose 
you're getting into the question of credits. The question of a recognized 
school is a rather obscure one. As a matter of fact, -- 

MR. DONNELLA: (interposing) If it please the court, the answer 
was susceptible to a yes or no. 

THE COURT: You have to answer the question yes or no. 

THE WITNESS: Yes. 

BY MR. STANLEY: 

Q. To what department have you made application for any type 
of recognition? A. The Veterans Administration is one, Department 
of Justice under their law -- you've got it there, their regulation. 

THE COURT: I can read if it's material. 2 

MR. STANLEY: If your Honor will permit me I'd like to explain 
what I'm trying to get at at this point. You are very familiar, of course, 
with the Washington Chapter of the Institute of Banking Case and I want 


to make sure, if I can, that this case in no way comes under that deci- 


sion. 

THE COURT: Well, that decision turned on limiting the students 
to take very narrow classes. 

MR. STANLEY: That's right. 

THE COURT: Which resulted more in a benefit to the bank than 
it did to the community. In other words, they didn't perform an educa- 
tional service which, if it hadn't, the District of Columbia would have 
had to perform. : 

MR. STANLEY: I'm in full accord with your Honor on that. 

It's with an abundance of caution I'm approaching the subject at all. 
BY MR. STANLEY: | | 
Q. Mr. Goolsby, does this school admit -- 
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THE COURT: Don't ask leading questions. 

MR. STANLEY: I don't think this will be leading. 

THE COURT: All he has to say is yes or no. I try to stop leading 
questions. Once they are asked the damage is done. Why don't you ask 
him what the rules are for admission of students? 

BY MR. STANLEY: 

Q. What are the rules for admission for students to your school? 
A. They must be a male, they must be sixteen years old at any rate, 
they must have at least eleven years of high school training back of them, 
they must be of good moral character and they must be, you might say, 
of determined nature with good recommendations from various persons 
who are familiar with them. 

THE COURT: You don’t have any other restrictions? 

THE WITNESS: No. 

BY MR. STANLEY: 

Q. Mr. Goolsby, I show you a document -- A. (interposing) 
Yes, they have to desire to go to college. 

Q. I show you a document and ask you if the corporation received 
that file of letters from the Department of Justice? <A. Yes. 

THE COURT: Have you any objection? 

MR. DONNELLA: I still don't know the purpose of this, if your 

Honor please. 

MR, STANLEY: The same purpose I indicated a moment ago. I 
want to show this is a recognized institution of learning and not confined 
within narrow limits. 

THE COURT: It seems we have three things to prove; three things 


we are interested in. Number 1, is this a school where the relation of 


student and teacher exists? Number 2, is it non-profit? In other words, 
that no profits inure to the benefit of any individual, and Number 3, is 
the property used to carry out or reasonably required to carry out the 
activities of the petitioner? Those three things we must prove. What | 
difference does it make whether it's recognized or not? 

MR. STANLEY: I think your Honor is right. I’m just being cautious. 
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THE COURT: I don't think it necessarily has to be recognized 
by any of the associations that go around and give standing to various 
schools, associations of that type. I don't think that's necessary. If 
it is a school and has the relation of student and teacher and is non- 
profit and profit is used to carry out its activities, I think he's en- 
titled -- : 

BY MR. STANLEY: : 

Q. Mr. Goolsby, does any person or organization, corporation 
or otherwise, receive any profit whatsoever from this institution other 

than salary? 

MR, DONNELLA: Objection. 

THE COURT: That is a leading question. 

MR. STANLEY: I think not. 

THE COURT: Ask him what happens to the profit. 

BY MR. STANLEY: } 

Q. What happens to any profits that are made by the school? 

A. Only one year has the school made enough profits to pay off its 
obligation on the debt of the building, therefore, there never has been 
any question of surplus. I've always had to supplement by additional 
loans except for one year. I have to supplement out of my own pocket 
payment for bills and cut down on my salary. I don't accept my salary. 

Q. You say there has been one year it made a pradit? A. One 
year I didn't have to borrow. 

Q. What happened to those profits? A. They 1 were used to pay 
off the amortization on the building. We had a little advertising. I 
think that was the year we bought another building. No, we got a car. 
We had about $3000 in the bank and we bought a station pas so we 
could haul meat. 

MR, STANLEY: I think that's all. 

THE COURT: You had no profit? 

THE WITNESS: No. 

THE COURT: I'm very much interested in knowing to what extent 
these buildings are used. So far I don't know. 
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BY MR, STANLEY: 
Q@. How many buildings do you actually own now? A. You mean 
as of right now? We have five. 
THE COURT: As of July 1st? 
THE WITNESS: That was three. 
BY MR, STANLEY: 
Q. Will you explain to the court how those buildings are used? 
A. 1811 Biltmore Street -- we have our offices in it, that is, the school 
offices, two of them. We have a big lounge for the boys. Between 
classes they can sit in the lounge. There isa radioin it. Then we 
have all the classrooms in that building. We have a dining hall and 
kitchen in the building and then a few dormitory rooms on the top floor, 
also some teachers live there. We've got one apartment for our dean 
in 1811 Biltmore Street and then the head of the math department is in 
1811 as well as two or three proctors, part time teachers who supervise 
the boys. We give the boarding students twenty-four hour supervision. 


Then in 1854 Biltmore Street we have our sick bay and we have a library 


over there, two rooms used for a library, and a couple of rooms for 
dormitories, and then our own apartment. 

Q. You yourself and Mrs, Goolsby? A. Yes. 

42 Q. State again what that consists of? A. Two rooms, a kitchen 

and a bath and a back porch. 

Q. What is 1963 Biltmore Street used for? A. Dormitories and 
teacher and proctor rooms. We have a recreation room, lounge. 

Q. So far as you have just stated these buildings are used for no 
other purpose? A. Oh, no. 

THE COURT: Where do you teach? 

THE WITNESS: I said we had our classrooms in 1811 Biltmore 
Street. All our classrooms are in 1811 Biltmore Street. 

THE COURT: That must be a very big building. 

MR, STANLEY: If your Honor recalls, it was the Papal Nuncio 
building. ) 

THE COURT: I think you ought to state generally the size. 
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BY MR, STANLEY: : 

Q. Give the general size of the buildings as far as you can at 
1811. <A. The lot is 125 by 124. I'm guessing ROW, I suppose the 
building may be 80 feet by 100. I don't know. 

Q. How many stories? A. Three stories. 

THE COURT: Does it have a basement? : 

THE WITNESS: Well, the basement doesn't amount to much. 

BY MR. STANLEY: | 

Q. How much of a building is 1963 Biltmore snlus A. Oh, 
I suppose that's 25 feet front, it's a row house, has 2 i floors and 
a basement, an apartment in the basement. : 

Q. How big is the building at 1854? A. About the same, That's 
four stories, however, about 22 feet wide. It's a row house. 

MR. STANLEY: I think I have covered everything I can think of. 

THE COURT: Mr. Donnella? 

CROSS EXAMINATION 
BY MR. DONNELLA: 

Q. Other than the requirement that your students have completed 
at least eleven grades there is no particular requirement to come to 
your school? A. Well, yes. First the particular requirement that 
he has to have a college objective, he's got to be of good moral character 
and have acceptable recommendations from at least two persons. He 
has to be able to produce a high school transcript of some sort up to 
the eleventh grade and he's got to have a desire to work, got to be 
sincere. : 

Q. Do you have any entrance exams as such other than these 

44 examinations you give the students? A. No. Will you explain 
that a little bit, please? Maybe I don't quite understand you. 

Q. There are no entrance examinations as such for the service 
academies? A. No more than you have in high school. You don't 
have entrance examinations in high school. We regard ourselves as 
a secondary school. I'd like to qualify that. Sometimes when a boy's 


high school transcript is very poor there are some circumstances that 
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indicate that the boy probably can't do the work, I mean from his record, 
etc. , then we have him take our tests before he comes into school. 
That's very frequently done so we can judge how bright he is. Then 
we go over it with the parents and advise them. Very frequently as 
we did this Christmas with one boy, I advised the parents not to send 
him, we thought it a waste of money. 

Q. Do you have any particular I.Q. that's necessary? A. No. 
We give 1.Q. tests of course. Dr. Hunt will give the Benet test, indi- 
vidual test. We don't because we have found this to be true. Very 
frequently a boy, not very frequently but frequently enough to be of 
Significance, that even though an I.Q. test, Benet test for example, 
may be low in the sense it indicates the boy will have difficulty in college, 
in other words it may be below 110 on the Benet scale, Stanford-Benet 

revision. Dr. Hunt says that any boy who has below 110 will 
probably have difficulty in college. In recent years we have experi- 
mented a little bit and accepted some boys with an I1.Q. of a little 
below 110 if there was other evidence that maybe the Benet was not 
completely accurate. We have found sometimes that those boys will 
do exceptionally good work. We have an outstanding case at Annapolis, 
two of them actually. We had one boy with an I.Q. of 105. We hesi- 
tated to take him and he is a whirlwind and is doing well at Annapolis. 
Another boy we took from Maryland had as low as 100. His high school ~ 
work was reasonably good. We thought it was worth a chance for a month 
or two and that boy is still at the Naval Academy and is going to graduate. 
There are exceptions but generally speaking we discourage people who 
come to us with an I.Q. of less than 110 unless there is some other evi- 
dence, good high school record or something like that. 

Q Ibelieve you have been in the school field since 1932? A. 
That's when I entered it. 

Q. Ialso understood you were the co-founder here of the Founda- 
tion in 1946? A. 1946, that's right. 

Q. Who was the other founder? A. My wife, Mrs. Ruth Goolsby 
and my mother, Mrs. Frances Goolsby. 
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46 Q. At the time you founded the school, sir, how were you em- 
ployed at that time? A. I founded the corporation, you mean? 

Q. The corporation. What were you doing at that time? 

A. I was teaching at Columbian Preparatory School. I was with Colum- 
bian since 1932. : 

Q. What was your status at thattime? A. I had been a history 
teacher and finally got to be assistant head master or assistant princi- 
pal of the school. i 

Q. Was it a corporation at that time? A. No, it was a private 
partnership, private ownership. : 

Q. Who owned it, sir? A. Paul W. Puhl. 

Q. Was he the sole owner? A. Sole owner. . 

THE COURT: You're still talking about Columbian? 

THE WITNESS: Yes. 

THE COURT: We're not talking about yourself? 

THE WITNESS: It's the same school. I organized the non-profit 
Foundation to operate the school. It's the same school. We used the 


| 


word "Columbian." That has been continuing since 1909 when the school 
was first in existence although the corporation was only in existence 
since 1946. 
47 BY MR. DONNELLA: : 
eS Q. Now, prior to the organization of the corporation did you earn 
your living by teaching at that school? A. Yes, sir. 
Q. Since the time you formed the corporation how have you earned 
your living? A. I suppose teaching at the school. I've got a little 
income otherwise besides the school. : 





Q. Does your school have any connection at all with the Board 
of Education for the District of Columbia? A. No. Well, indirectly 
I suppose you'd call it. I don't know how to answer that question. [ll 
have to explain what the situation is and let you be your own judge. 
The Board of Education of the District of Columbia, surprisingly 
enough, and I think you probably won't believe me -- I hardly believe 


it myself -- has no authority over any secondary school in the District 
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of Columbia. Now, that's afact. That's according to law. 

THE COURT: Wait a moment, don't go into law. 

THE WITNESS: Well, I was so informed by the Board of Educa- 
tion. , 

THE COURT: I understand that. That's not proper testimony 
here. He asked you whether or not the Board of Education had anything 
to do with your school. He means do you have any contact with it? 

48 THE WITNESS: Oh, yes. The only contact they had with us was 
through the Veterans Administration. The Veterans Administration got 
the Board of Education to investigate schools and approve them for the 
purpose of Veteran training and we had plenty of contact with them 
through that. Although they had no authority to approve us themselves, 
that is, the Board of Education had no authority to approve us themselves 
except in so far as they were acting as an agent for the Veterans Ad- 
ministration. 

Q. Does your school issue any degree or diploma, sir? 

A. No. 

Q. Going back just a little bit, sir, to the foundation of your corpo- 
ration, how did the Foundation acquire the Columbian Preparatory 
School where you were teaching? A. What do you mean? 

Q. How didit acquire-- A. (interposing) We just bought all 
this. All we had to do was buy the name from Mr. Puhl who retired. 
He wanted to quit so we just bought the name and goodwill. 

Q. By "we" whom do you mean, sir? A. I did personally. 

Q. You purchased the name and goodwill from the former owner? 
A. Yes. 


Q. Do you recall how much you paid for it, sir? A. $6000, an 


49 outrageous figure. 
Q. Does your school, sir, have any connection with the Middle 
Atlantic Association of Secondary Schools and Colleges? A. No. 
Q. It does not? A. No. 
Q. Incidentally, the school was at 1811 Biltmore Street, was it 
not? A. You mean under my management? 
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Q. That's correct. A. Yes. I don't know how technical you 
are trying to be. | 

Q. Not technical, I just want to know. 

THE COURT: He is just asking a question. 3 

THE WITNESS: For the first summer we operated on "N" Street, 
that is before we could get clearance on 1811 Biltmore Street. With 
the exception of that first summer, 1946 we've been at ieee Biltmore 
Street straight through. 


BY MR. DONNELLA: : 
Q. And I believe you said as of the beginning of this year, July 


1st, the period we have been speaking of, you had three buildings at 
that time? A. Yes. At the time as I understand this case is involved 
we had three buildings. | 

Q. DoTI understand you testified that you have acquired two build- 

ings since that time? A. Two buildings this summer, in August. 

Q. Other than you, Mr. Goolsby, I understand your wife lives on 
the premises of one of these buildings with you, is that correct? A. 
Yes. i 

Q. Other than you are there any teachers there who have their 
family with them on the premises? <A. Yes, the dean, Mr. Mac- 
Millan, and he has a small, what used to be the servants’ quarters in 
1811 Biltmore Street. | 

Q. Who else besides the dean? <A. His wife and until this year, 
his son. His son is now at Exeter. You asked for family, didn't you? 

Q. Yes. A. They are the only two who had families there. 

MR. DONNELLA: Will you indulge me one moment, please? 

That's all I have. : 

THE COURT: You have nothing further? : 

MR, STANLEY: No. 

THE COURT: I want to ask some questions. 

BY THE COURT: 

Q. Do I understand that the school still bears the name of Colum- 

bian Preparatory? A. That's what we operate under. That's our trade 
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name. 

Q. You're known as Columbian Preparatory School? A. Yes. 

Q. That was once known as Puhl? A. Yes. 

Q. You acquired that name? A. Yes, sir. The right to use it. 

Q. What did you do after you acquired it? How did you transfer 
it toa corporation? A. Right now it's under a dollar a year lease for 
the use of the name. 

Q. Tothe school? A. The Foundation. 

Q. Is the lease in writing? A. That's right. 

Q. Now, this building at 1811 Biltmore Street, how was that 
acquired? A. Well, at the time we bought it when Mr. Puhl retired, 
he did so in rather much of a hurry, I wanted to have this non-profit 
organization but I didn't have time to organize it before I had to close 
the deal with him, with Mr. Puhl, to buy the name, so as a practical 
matter I bought the name myself as I have indicated and also bought 
1811 Biltmore Street in my own name. The seller was insistent I buy 
it myself rather than in the name of the corporation. As soon as the 


corporation was founded we transferred it for one dollar to the 


corporation. 

Q. Now the corporation owns it? A. Yes, sir. 

Q. How did you buy the other two buildings? A. Outright pur- 
chases in the name of the corporation. 

Q. You took funds from the corporation and bought these other 
buildings? A. Yes. 

Q Do you have a treasurer of the school? A. Yes. 

Q. Whois thetreasurer? A. Mrs: Goolsby. 

Q@. And she has accounts? A. Yes. We havea certified public 
accountant who has been taking care of our books. 

Q. Who fixed your salary? A. Well, it was fixed in a meeting of 
the Board of Trustees. Technically you might say I fixed it myself. 

Q. Why would you fix it yourself if you have a Board of Trustees? 
A. Well, I said, technically. The Board of Trustees fixed it. 

Q. I'm not talking about technically. A. Then we'll say the 
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Board of Trustees.’ | 
53 Q. Do you do it at a meeting in the minutes? A. Yes. 

Q. Your wife's salary is fixed, too? A. Yes. 

Q. And you say in no year has it occurred where there has been 
an excess over and above the expenses of operating? A. T've had to 
go either into my pocket or give it to the school silat year since 1946 
except one year. 

Q. Now, let me ask you this. Have you © in any way in 
case of your death for the disposition of the name of the Columbian 
School? A. No. That is part of an estate. That is rather a compli- 
cated thing. I wanted to wait until the school was at least going to func- 
tion and now it's at the place where I think it's safe and I was going 
to give it to the school, that is, the name. : 

Q. But you haven't given it yet? A. No, I haven't but I was 
going to wait and give that in return for some sort of arrangement on 
retirement and that's a plan that's not in the books yet. That's definite 
hearsay. : 

Q. You could go out tomorrow and start another school for Colum- 
bian? A. I suppose so. No, I couldn't because I've got the thing 
leased to the Foundation. : 

Q. But not forever? A. I don't know how long it is. 


Q. I can't make any findings on that. I have nothing before me 


at all. 
THE COURT: Any further questions? 
MR. STANLEY: I think that's all, your Honor. | 
MR. DONNELLA: I have one further question. | ! 
RECROSS EXAMINATION : 
BY MR. DONNELLA: : 
Q. With reference to the trustees, sir, fixing your salary, as 
a practical matter isn't the arrangement, the voting in the corporation, 
that you and your wife completely control the votes? : A. Asa practi- 
cal matter, at the time our last salary was fixed we only had three trustees 
and we were two of them, you might say so. 
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Q. Were all the turstees equal in voting? A. Yes, in the meet- 
ing. 

@. Who was the other one? A. Dr. Joseph Dubuque. And the 
fixing of the salary was unanimous. 

(Witness excused. ) 

MR. STANLEY: May it please the court, I have one witness here 
that I wish to put on the stand for the purpose of going into the question 
which might relate to this case that I referred to a few minutes ago. 

This may seem a strange request to make of the court but if that 
question is out of the case in your Honor's mind I don't want to take the 
time of the court to do it. 

THE COURT: I don't see, up to this point, any analogy between 
the Bank Institute case and this case as far as limitation is concerned. 
I think so far the evidence shows that anyone who has the necessary 
qualifications can be admitted to the school whether they are from the 


District of Columbia or any other place and it's no different from col- 


leges which have college boards and many private schools which have 
examinations or tests and require a certain standing to get in. I don't 
see anything there that will make it similar to the bank case unless 
something else develops. I can see no similarity as far as that is con- 
cerned. Whether this is a profit or non-profit thing, that is some- 
thing that has to be developed. 

MR. STANLEY: May I confer a moment with my client? 

THE COURT: I'm going to take five minutes recess. 

(Whereupon a short recess was taken. ) 

THE COURT: Have you any further witnesses? 

MR. STANLEY: I think I have ene other. I want just a moment 
to confer with him. 

THE COURT: I think I will have some difficulty in making findings 
of fact in certain respects in this case. At least that name I think is 

important. That's not in the record. I think evidence of disposi- 
tion of proceeds of this school ought to be shown somewhere. 

MR. STANLEY: I'm just ready to put an accountant on to show that. 
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If you think that name is important I'd like to call Mr. Goolsby and ques- 
tion him at length on that. | 

THE COURT: I'd like to know whether there is any arrangement 
about this building. Let's suppose Mr. Goolsby decides to take the 
name back, not lease it any longer. What is going to happen to the build- 
ing? Has he any arrangement? Where is it to go? Is there any distri- 
bution of property? | : 

MR. STANLEY: There is an amendment to the by-laws as to what 
should happen upon dissolution of the corporation to the property of the 
corporation. I'd be glad to read that to your Honor. It's in there. It's 


to be distributed only in a certain manner provided to other institutions 
of a like character that are non-profit making. : 

THE COURT: I didn't know that was in it. : 

MR. GOOLSBY: There's another thing. The Foundation is sup- 
posed to operate schools, not necessarily Columbian. : 

MR. STANLEY: Mr. Goolsby calls my attention, and this is in 


the charter, that the corporation can operate schools. It doesn't have 
to operate under any particular name of a school. May he be recalled? 
27 Thereupon, : 
ROBERT E. M. GOOLSBY | 
was recalled as a witness for the petitioner, and having been previously 
duly sworn, resumed the witness stand and, upon examination, testified 
further as follows: | 
THE COURT: I don't know how long the lease * ‘T'm all in the 
dark. What I'm trying to do is get the facts. We can discuss the law 
later. : 
REDIRECT EXAMINATION 
BY MR. STANLEY: 
Q. By whom were you employed before the formation of this 
corporation, the petitioner here? | 
THE COURT: He told me Columbian Preparatory School. 
Q. That was a proprietorship? A. That's right. 
Q. What did the owner of that school do? A. He did very much 
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the same work we do now, essentially the same work. 
Q. What did you do just prior to 1946? A. Essentially the same 
work we are doing now. 
Q. How did you acquire the name "Columbian?" 
THE COURT: He said he paid $6000. 
Q. Having acquired that name, what did you do withit? A. Well, 
I didn’t do anything except lease it to the Service Schools Foundation 
which, according to its charter, was organized to operate a school or 
schools. The name was intentionally not put in there. 
58 Q. And do you recall how long that lease of the name was for? 
A. I don't know. I think it was ten years at first or maybe three. It's 
in the minutes there, but it has been renewed at one dollar a year. 
Q. Do you receive any other compensation whatsoever for the 
use of that name? A. No. I don't even collect the dollar. The corpora- 
tion is organized to operate a school or schools for certain purposes and 
it has leased this name, "Columbian" as a school to operate. I feel per- 
fectly free to organize any other school. We are in the process of or- 
ganizing another school, Thomas Jefferson School, a four year school, 
which I do not control. It can operate any number of schools, it's a 
foundation for educational purposes and is not limited to Columbian in | 
any way. The real estate is owned by the Foundation, not the school. 
The real estate is not in the name of the school at all, it's in the name 
of the corporation which is organized to operate a school or schools. 
THE COURT: I think you have gone far enough. You havea 
lawyer to interpret for you. That doesn't do any good atall. I could 
study the charter and I'd like to see the lease. It's up to you. You have 
got to prove your case. 
59 BY MR. STANLEY: 
Q. If I give you the Minute Book do you think you can find it? — 
A. I know the reference is made there in the minutes. I don't know 
whether there is a copy in it or not. 
(Whereupon the Minute Book was handed to the witness: ) 
THE COURT: This is a very unusual situation, Mr. Stanley, where 


“ees .. 


37 
some school is using the name very much like a commercial house using 
a trade name. I never heard of a school using a trade name before. 
That's all right, Mr. Goolsby, I'm talking to counsel now. It's a 
peculiar situation and I don't know who is operating the school, whether 


Columbian School or the corporation. I suppose the accountant will 


clear that up. ) 

MR. STANLEY: The record shows, it has been presented, that 
it's operated by a Board of Directors under a certificate of incorporation. 

THE COURT: That's right. | 

MR, STANLEY: It's the Service Schools Foundation. I can't put 
myself in a position to testify. | 

THE COURT: Let's get the lease and see if we can find it. 

THE WITNESS: Maybe Mrs. Gollsby can put her finger on it 
quicker than I can. I know it has been mentioned from time to time since 

the beginning that it was continued. : 

MR. STANLEY: May Iask Mr. Goolsby about this? 

THE WITNESS: It was made in our formal lease and adopted and 
accepted in a meeting of the trustees and mentioned from time to time 
in subsequent meetings it had been renewed. : 

THE COURT: Let's suspend with Mr. Goolsby on that point. You 
have a certified accountant. Save it for the accountant, 

MR. DONNELLA: May I ask one further question? 

FURTHER RECROSS EXAMINATION 
BY MR. DONNELLA: : | 

Q. As I understand you, Mr. Goolsby, you have ese 130 students? 
A. This year, yes. 

Q. What are your tuition rates, Mr. See A Well, counting 
enrollment fee, it's $1550 for boarding students. 

Q. $1,550? A. Yes. 

Q. I believe you said you had roughly twenty no beating students ? 
A. Right at this particular moment we have seven. In September we 
had four who were not boarding students. We have 25 who live nearby 


but who are boarding students nevertheless. 
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61 Q. With reference to the fee for those day students you have, I 
believe you say, seven. Whatis the fee? A. Approximately half of 
the $1550. I've forgotten, I'd have to look it up exactly. 
THE COURT: Thank you, sir. 
(Witness excused. ) 
Thereupon, 
DAVID BROOKS 
was Called as a witness for and on behalf of the Petitioner and, having 
been first duly sworn, assumed the witness stand and, upon examination, 
testified as follows: 
THE COURT: Wili you state your full name and address, please? 
THE WITNESS: David Brooks, 1625 "I" Street, N.W., Washington, 
D.C. 
THE COURT: What is your occupation? 
THE WITNESS: Certified public accountant. 
DIRECT EXAMINATION 
BY MR. STANLEY 
Q. Mr. Brooks, have you acted as certified public accountant 
for The Service Schools Foundation? A. Yes, as partner of the firm 
of Regardie and Brooks. 
Q. Have you made an examination of the books, financial books 
and records of that school since its inception? A. Yes. 
62 Q. I show you a document and ask you whether you prepared that 
or it was prepared under your supervision? <A. Yes. 
THE COURT: Well, now, which was it? 
THE WITNESS: This document was prepared under my direction 
and examined by me. 
BY MR. STANLEY: 
Q. What is that document? A. This is an audit report for the 


school showing its balance sheet at the end of each of the last ten years, 


also a statement of income and expense showing in columnar form its 
operation for each of the last ten years. 
MR. STANLEY: May I have this marked for identification? 
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THE COURT: It may be marked Petitioner's Exhibit 7 for identi- 
fication. ; 
(Petitioner's Exhibit 7 was marked for identification. ) 
BY MR. STANLEY: 

Q. Now, calling your attention to Exhibit a of these balance sheets 
for the years the corporation has been in existence, will you state 
whether or not there has been any profit -- | 

THE COURT: (interposing) Doesn't that thing itself show that? 

MR. STANLEY: Yes. 

THE COURT: I have to study it very carefully but you haven't 
proved it yet. I don't know where he got it or anything else. 

BY MR. STANLEY: | 

Q. Where did you obtain the information wihteli is contained in this 
report? A. From the books and records of The Service Schools Founda- 
tion. : 

Q. And as far as your knowledge goes and to the best of your 
knowledge, are those figures correct in this document? A. To the. 
best of my knowledge these figures are correct. 

MR. STANLEY: I offer in evidence -- 

MR. DONNELLA: (interposing) I have one preliminary question. 
Do I understand you to say that you keep the books and records for the 
school? 3 
THE WITNESS: We don't keep them. We audit fee 

MR. DONNELLA: Who does keep them? 3 

THE WITNESS: They are kept by Mrs. Goolsby in part. We com- 
plete the records as to any additional bookkeeping procedures required 
and from the bookkeeping record prepare the audit reports. We examine 
every disbursement as far as cash is concerned, every cash transaction 


64 passes under our scrutiny and substantially all ™ paid are 


checked by us. 
MR. DONNELLA: When you. say you examine cash transactions, 
are all of those handled on a check basis? | 
THE WITNESS: Substantially all except for sak petty cash items. 
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| MR. DONNELLA: Do you know the amount of petty cash kept in 
The Service Schools fund? 

THE WITNESS: I'd have to look it up. I don't have a record here. 

THE COURT: Approximately? 

THE WITNESS: I can't tell you even approximately. I'd have to 
check the record. It would be a minor amount. 

MR. DONNELLA: What do you mean by a "minor amount?" 

THE WITNESS: Petty cash in itself connotes a minor amount. 

THE COURT: Would it be $5, $10? 

THE WITNESS: I don't know. Generally a petty cash fund will. 
be anywhere from $25 to $500 in business. What the amount here is I 
can't state without examining the records. 

MR. DONNELLA: I have no objection to its admission. 

THE COURT: It will be received as Petitioner's No. 7. _ 

65 (Petitioner's Exhibit 7 for identification was received 
in evidence. ) 

MR. STANLEY: I have no further questions. 

BY THE COURT: | 

Q. May I ask you this question. When the money comes in does it 
come in the form of checks? When money is paid by the students is it 
‘paid in the form of checks? A. It may be either in checks or cash, | 
usually in the form of checks. 

Q. Do you know to whom those checks are payable? A. I 
wouldn't know without seeing the checks. You see, we wouldn't actually 
see the checks. The checks would be recorded on the books long before 
we actually see the records and we merely see the entry for cash come | 
in. 


Q. The records as far as you know are the ones usually kept in 





business? A. In the usual course of business, yes. 

Q. Do they show that the receipts of the tuition fees were deposited 
to the credit of this corporation? A. To the credit of The Service 
Schools Foundation. 

Q. Not to the Columbian School? A. No, The Service Schools 





41 
Foundation. ! 
Q. And the disbursements were from The Service Schools Founda- | 
tion? A. Yes. | 
66 MR. STANLEY: I have no further questions. : 
MR. DONNELLA: I have one further question. 
CROSS EXAMINATION : 
BY MR. DONNELLA: | 
Q. Would it be The Service Schools Foundation trading as the 
Columbian Preparatory School? A. This audit report of The Service 
Schools Foundation which trades as the Columbian 1 wien School, 
is that your question? | 
‘MR. DONNELLA: I don't think I can make it any clearer. That's 
all I have. | | | 
MR. STANLEY: I.have no further question. I assume I have per- 
mission to put Mr. Gollsby back on the stand? 
THE COURT: Certainly. 
Thereupon, 
ROBERT E. M. GOOLSBY 
was recalled as a witness for the petitioner, and having been previously 
duly sworn, resumed the witness stand and, upon examination, testified 
further as follows: | 
FURTHER REDIRECT EXAMINATION 
_ BY MR. STANLEY:. 
.Q. Mr. Goolsby, what is this book I have given you? A. Minutes 
of the corporation meetings of the corporation. © 
Q. I call your attention to the minutes of May 4, 1946. I ask you 
67 + +&#&to point out any reference that may have to the name ‘Columbian 
Preparatory School and if it has, to read it. : 
THE WITNESS: I didn't quite get that question. — 
MR. STANLEY: Will you read that question, please? 
(Whereupon the reporter read the pending question. ) 
THE COURT: Do you want to incorporate in the record what he 
is going to read? Do you have any objections, Mr. Donnella? 
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MR. DONNELLA: I don't know the purpose. 

THE COURT: It's at my suggestion. Will you read it? 

THE WITNESS: "Mr. Robert E. M. Goolsby offered to authorize 
the corporation to avail itself of all the privileges and rights acquired 
by him on a contract dated April 17, 1946 between him and Paul W. 

Puhl, so long as the corporation retained Mr. Goolsby as head master 
of Columbian Preparatory School. Upon motion duly made and seconded, 
this offer of Mr. Goolsby was accepted subject to the drafting of a for- 
mal contract containing the provisions of his offer.'' And that contract 
we have at home. 

MR. STANLEY: May I make this statement, your Honor. It 
comes almost to familiarity being a disadvantage in these matters. I 
have been in this situation ever since the organization of this corporation 
and followed all this through and frankly, it never occurred to me that 
the question of the use of this name only would have any bearing on the 


case. Now your Honor has pointed out that it might and if it does 


I'd like to get the document. 

THE COURT: May I ask you how this could operate successfully if 
Mr. Goolsby were no longer retained as head master and he took the 
name and said, "Just let me have the name." He could go off and start 
another school and call it the Columbian Preparatory School. That's 
the picture painted by that minute resolution. I submit that doesn't 
alter the fact that it's a non-profit organization. 

MR, STANLEY: That, as I indicated, is provided for in the by- 
laws. 

THE COURT: If that can be accomplished by the by-laws what 
is to stop having the by-laws changed tomorrow and saying it could be 
distributed to other people tomorrow? oo 

MR. STANLEY: That could be true of any -- 

THE COURT: (interposing) Well, take Georgetown. I don't think 
Georgetown can properly be distributed to other individuals no matter 
how many resolutions were passed. 

MR. STANLEY: The certificate of incorporation prevents this 
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from being distributed to other individuals as well as the by-laws. 
THE COURT: That's just a thought. Those things make some 
difference. I don't like to take people by surprise. If I have a thought 
in my mind I like to explore it while trying the case to give everybody 


a chance to clear it up. : 
69 MR, STANLEY: There's no question about aloes here. We 
don't happen to have the document in court. : 
THE COURT: I think if there is a document there that carries it 
out -- This indicates this school can only use this name. It seems to 


be very important so long as Mr. Goolsby is the head master. That's 
what it says. That's essentially what the contract says. 

MR. DONNELLA: I would like the record to show, if your Honor 
please, that at this meeting of May 4, 1946 there were present Mr. 
Robert E. M. Goolsby and Mrs. Ruth Goolsby whom I assume is your 
wife, sir? | 

THE WITNESS: Yes, sir. 

MR. DONNELLA: And those are the only ones that voted on any- 
thing that occurred during this meeting. 

THE COURT: All right. 

MR. STANLEY: In the interest -- incidentally, I have concluded 
my case unless you are going to allow a continuance. : 

THE COURT: I should probably keep quiet and let you finish 
your case and not say anything about any questions I have in my mind. 

MR, STANLEY: I think it very kind of you to give us what is in 
your mind. 

THE COURT: I'm trying to get all the facts and. then get down and 
consider the laws. If you have finished I have no further questions. 

70 MR. DONNELLA: I have no questions. 

THE COURT: Are you finished? 

MR, STANLEY: I think it would be a good idea i if your Honor 
granted a continuance and gave us an opportunity to get the further docu- 
ments relating to this transaction. : 

THE COURT: As far as Iam concerned the witness has testified 
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the instrument is substantially the same as the information in the 
minutes. 
MR. STANLEY: That's right. 
THE COURT: And I think that is all that is necessary as far as 
Iam concerned or as far as Mr. Donnella is concerned. 
MR. DONNELLA: With the point that I have made, if your Honor 
please, that the only persons there for the purposes of that meeting 
voting were Mr. and Mrs. Goolsby. 
THE COURT: Have you any further witnesses? 
MR. STANLEY: I have no more witnesses. 
MR. DONNELLA: No, I have no more. 
THE COURT: I assume you want to write a memorandum. How 
long do you want? 
MR, STANLEY: I'll tell your Honor the situation. Iam retained 
as counsel in a very important trial in Rockville on the 16th that will 
take all the time I can give to it. If you can give us until the middle 
of February -- 
THE COURT: Does anyone have a calendar? How about the 11th? 
MR. STANLEY: I'd like it if I could have it no earlier than the 15th. 
THE COURT: The 15th, all right. Mr. Donnella, how long do you 
want ? ; 
MR. DONNELLA: May I have a little longer than that. I think by 
that time I'll be involved in writing a brief for the Court of Appeals. ; 
THE COURT: How about giving you until the 15th of March? 
MR. DONNELLA: If I can get it in any quicker I'll certainly do that. 
THE COURT: You have until the 15th of February and Mr. Don- 
nelia will have until the 15th of March. If after reading his brief you 
want to reply just let the clerk know. He will give you four or five days. 
(Whereupon, at 11:55 o'clock a. m., the trial in the 
above-entitled case was closed. ) 
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72 [Filed Apr. 19, 1957, District of Columbia Tax Court] 


Docket Nos. 1573, 1574, 15775, Appeal Nos. 13, 964, 13,965, 13, 966 
- respectively 


STIPULATION . 

It is hereby stipulated and agreed by and between counsel for 
petitioner and counsel for respondent that the documents attached hereto, 
designated as Joint Exhibits Nos. 1 and 2, may be received in evidence 
in the above entitled case for the purpose only of showing the type of 
literature circulated by petitioner, provided, that said documents are 
not offered in evidence for the purpose of proving or tending to prove 
any of the statements contained therein, and are not to be so taken. 

/s/ Dean Hill Stanley 


Attorney for Petitioner 
* * | 


/s/ Henry E. Wixon 

Assistant Corporation Counsel, D. C. 
/s/ Douglas H. Moore, Jr. 

Assistant Corporation Counsel, D. C. 


Attorneys for Respondent 


[Filed Apr. 29, 1957] 
_ Opinion No. 933 
FINDINGS OF FACT AND OPINION) 


The petitioner here protests the taxation of three pieces of real estate 
owned by it on the ground that it is a school within the meaning of Section 
47-801la(j), District of Columbia Code, 1951 Edition, “!) in that the real 
estate consists of buildings belonging to and operated by a school which 
is not organized or operated for private gain and which embraces the 
generally recognized relationship of teacher and student. 


(1) Section 1(j) of an Act to define real property exempt from taxation 
in the District of Columbia, approved December 24, 1942. 
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Findings of Fact 

1(a) The petitioner is a District of Columbia corporation. It was 
organized on May 1, 1946. 

(b) Its purposes and objects as set forth in its certificate of in- 
corporation are the following: 

"Third, The particular business and objects of the corpora- 
tion are to conduct research to determine those intellectual, 


emotional, social and moral aptitudes which best qualify young 
men for a career in the Armed Services of the United States of 


America; to devise, by scientific research, methods by which 


those intellectual, emotional, social and moral aptitudes neces- 

sary for a career in these Services may be developed in young men; 

to conduct a school or schools for the preparation of young men 

for the entrance examinations for the United States Military 

Academy, the United States Naval Academy and the Coast Guard 

Academy; and to afford training in anticipation of the intellectual 

and psychological adjustments necessary to a successful career 

in the Military and Naval Services of the United States of America." 

(c) The number of trustees, directors or managers, as provided 
in the certificate of incorporation was three. 

(d) The certificate further provided, among other things as fol- 
lows: 

" * * * * No part of the net earnings of the corporation shall 

inure to the benefit of any private individual; provided, however, 


ay PO as eS” pesannry | Sa |S Re 


_that this provision shall not prevent the payment of reasonable 
compensation for services rendered the corporation nor the 
awarding of scholarships, prizes or other aids to encourage 
worthy young men to strive for scholarly attainment." 


ee Bee ee SB 


(e) The incorporators of the petitioner were the following: Robert 
Edwin Moorman Goolsby, (hereinafter referred to as "Robert E. M. 
Goolsby"), his wife, Ruth Chryst Goolsby, anda relative, Frances M. 
Goolsby. Robert E. M. Goolsby and Ruth Chryst Goolsby became and 
still remain trustees of the petitioner. 
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2(a) For some time prior to the date of the incorporation of the 
petitioner, Robert E. M. Goolsby was employed ina privately operated 
school known as "Columbian Preparatory School", and which was 
operated for private gain in premises 1811 Biltmore Street, N.W., 
more particularly described as Lot 34 in Square 2548 Washington, 
D.C.; and on April 17, 1946, the said Goolsby acquired the above 
described real estate, and purchased for the sum of $6, 000 the exclu- 
sive right to the name "Columbian Preparatory School. 

(b) The Columbian Preparatory School had, prior to May 1, 
1946, been conducted as a school devoted to preparing boys for entry 
into the service schools of West Point and Annapolis and into colleges, 
and had obtained a reputation and good will of value; and the name 
“Columbian Preparatory School" represented and was intended to 

represent such a school. | 

3, Ata meeting of the trustees of the petitioner held on May 4, 
1946, and which was attended by Robert E. M. Goolsby and his wife, 
Ruth Chryst Goolsby, as the only trustees, the following action was 
taken by the two trustees, as appears from the minute book of the 
petitioner. : 


"Mr. Robert E. M. Goolsby offered to authorize the corpora- 


tion to avail itself of all the privileges and rights acquired by 

him on a contract dated April 17, 1946, between him and Paul 

W. Puhl, so long as the corporation retain Mr. Goolsby as head 

master of Columbian Preparatory School. Upon motion duly made 

and seconded, this offer of Mr. Goolsby was accepted subject to 
the drafting of a formal contract containing the provisions of his 

offer." , 

4. On October 24, 1956, at the direction and with “the consent" 
of the entire Board of Trustees of the petitioner, consisting of Robert 
E. M. Goolsby, Ruth Chryst Goolsby and Joseph G. Dubuque, the 
certificate of incorporation of the petitioner was amended by adding a 
new paragraph reading as follows: : 
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"Sixth. If for any reason the Board of Trustees determines 
that it is not advisable, possible, or practicable to continue the 


conduct of a school in order to carry out the corporate purpose, | 


thereupon the assets of the corporation shall be sold either by 
the corporation or the Board of Trustees as liquidating trustees 
in dissolution, for such price and on such terms as may be fixed 
by the trustees. Out of the proceeds of the sale there shall first 
be paid all corporate debts, obligations, and liabilities, and the 
balance of such proceeds shall be paid over as follows: 

"Each person who has at-any time contributed money or 
property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund which is not organized or operated 
for private gain, as such is legally defined, to receive such por- 
tion of such proceeds as bears the same ratio to the entire assets 
of the corporation as the amount of money or property which such 
donor has contributed to the corporation bears to the entire amount 
contributed by all donors. Such designation may be evidenced by 

a statement in writing delivered to the trustees of the corporation 
at the time such donation is made or at any time between the 
time of the donation and the distribution. Such designation may be 
changed by a donor at any time prior to distribution. A donor may 
make such designation in his or her will and if a donor is de- 
ceased at the time of such distribution the designation in his or 
her will shall control. Any portion of such proceeds for which 
designation has not been made shall be distributed to such insti- 
tutions so organized as the Board of Trustees may direct. In 
any such distribution Robert E. M. Goolsby and Ruth Chryst 
Goolsby shali be entitled to be taken and considered as having 
each donated $40, 000.00, and no donor shall be taken or con- 
sidered to have donated less than $1, 000.00." 
5(a) The by-laws of the petitioner adopted on May 4, 1946, pro- 
vided, among other things, as follows: 
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"VT 
MEMBERS 


"1. The persons named as incorporators in the certificate 
of incorporation, having contributed the sum of $5, 000 in memory 
of Fleming Clark Goolsby, said fund to be known as the ‘Goolsby 
Fund’ and to be used for the purposes and objects of the Founda- 
tion, and having given valuable services in the organization and 
establishment of the Foundation, shall be life members of the 
Foundation and each entitled to cast twenty-five votes at the an- 
nual meeting for the election of the Board of Trustees. Upon the 
death or resignation of any one of these three members, his or 
her twenty-five votes shall be divided equally between the surviv- 
ors, who shall be entitled to cast the same, and upon the death of 
the last survivor the seventy-five votes shall be divided amongst the 
other members in the ratio which the number of votes which each 
member has theretofore been entitled to cast bears to the total 
number of votes all such members have been entitled to cast. 

"2. Any person who contributes the sum of $1,000, or any 
multiple thereof, may be elected by the Board of Trustees to life 
membership in the Foundation and, when so elected, shall be en- 

titled to cast one vote at meetings of the Foundation for each 
$1,000 contributed. Such membership with the votes represented 
thereby may be transferred or bequeathed to any person approved 
by the Board of Trustees. Upon the death or resignation of a 
member without transferring or bequeathing his membership such 
membership shall lapse. There may be only one transfer or be- 
quest of a membership except as provided in paragraph 1 hereof. 

"3. The Board of Trustees may by unanimous vote elect 
to membership persons who have contributed valuable service to 
the Foundation. Any such person shall be entitled to one vote in 


the annual and special meetings of the Foundation." 


"VIL 
DIVIDENDS 


"There shall be no declaration or distribution of dividends 


i 
' 
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or other earnings or profits of the Foundation to any of its mem- 
bers or trustees. No part of the net earnings of the Foundation 
shall inure to the benefit of any private individual; provided, how- 
ever, that this provision shall not prevent the payment of reason- 
able compensation for services rendered the Foundation nor the 
awarding of scholarships, prizes or other aids to encourage 
worthy young men to strive for scholarly attainment." 


t TX 
DISSOLUTION 


"In the event of the dissolution of the Foundation, the assets 
thereof, after the payment of all debts and obligations of the 
Foundation, shall be distributed amongst the members in the 
ratio which the amounts of money or property which each mem- 
ber has contributed to the Foundation for the carrying out of its 
purposes bears to the total assets.” 

(b) On October 31, 1956, the by-laws were amended by striking 
out Article IX, quoted in the subparagraph immediately preceding, and 
substituting in lieu thereof the following: 

"If for any reason the Board of Trustees determines that 
it is not advisable, possible, or practicable to continue the con- 
duct of a school in order to carry out the corporate purpose, 
thereupon the assets of the corporation shall be sold either by 


the corporation of the Board of Trustees as liquidating trustees 


in dissolution, for such price and on such terms as may be fixed 
by the trustees. Out of the proceeds of the sale there shall first 
be paid all corporate debts, obligations, and liabilities, and the 

balance of such proceeds shall be paid over as follows: 

“Each person who has at any time contributed money or 
property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund whick is not organized or oper- 
ated for private gain, as such is legally defined, to receive such 
portion of such proceeds as bears the same ratio to the entire 
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assets of the corporation as the amount of money or property 

which such donor has contributed by all donors. Such designa- 

tion may be evidenced by a statement in writing delivered to the 
trustees of the corporation at the time such donation is made or 
at any time between the time of the donation and the distribution. 

Such designation may be changed by a donor at any time prior 

to distribution. A donor may make such designation in his or 

her will and if a donor is deceased at the time of such distribu- 

tion the designation in his or her will shall control. Any portion 
of such proceeds for which designation has not been made shall 
be distributed to such institutions so organized as the Board of 

Trustees may direct. In any such distribution Robert E. M. 

Goolsby and Ruth Chryst Goolsby shall be entitled to be taken 

and considered as having each donated $40, 000. 00, and no donor 

shall be taken or considered to have donated less than $1,000.00." 

6(a) Some time in the year 1946 the petitioner began the opera- 
tion of a school under the name of "Columbian Preparatory School", 
and has continued to operate such school under that name to the present 
time. i 

(b) In the petitioner's prospectus and other information issued to 
the public describing the features of the school conducted by the peti- 
tioner, the only name of the school used in such prospectus or infor- 

mation is the name "Columbian" and no mention is made of the 
corporate name of the petitioner, namely, "The Service-Schools Founda- 
tion". : 

(c) All of the good will and reputation related to the school con- 
ducted by the petitioner is associated with the name "Columbian". 

(d) The books and records of the petitioner are kept, and its 
financial transactions are recorded under the name of "The Service- 
Schools Foundation, trading as Columbian Preparatory School". 

7. On July 1, 1956, the petitioner was, and still is the owner 
of Lot 34 in Square 2548, improved by premises known as 1811 Bilt- 


more Street, Lot 814 in Square 2549, improved by premise known 
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as 1854 Biltmore Street, and Lot 59 in Square 2546, improved by 


premises known as 1963 Biltmore Street, all in Northwest, Washing- 


ton, D.C., and used by the petitioner in the operation of a school, 
known as Columbian Preparatory School, for the preparation of young 
men for entrance into the United States service schools and into col- 
leges and universities which embrace the generally recognized rela- 
tionship of teacher and student. . 

8(a) On July 1, 1956, and for some time prior thereto the an- 
nual salary paid by the petitioner to Robert E. M. Goolsby, as Head 
Master, was, and still is $4,500, and that paid his wife, Ruth Chryst 
Goolsby, as Secretary, was, and still is $3,000. In addition and as 
a part of the remuneration for their services, Mr. and Mrs. Goolsby 
were, and are provided two partially furnished rooms, kitchen and 
bath and furnished board from the school kitchen. When the school 
kitchen is not operating each is allowed $2.00 a day for board. 

(b) For the hereinafter mentioned fiscal years ending May 31, 
each year the income, expenditures and profit, if any, from operation 


of the petitioner were the following: 


81 May 31 Gross Income Total Expenditures Profit 
1947 $ 35,798.13 $ 30,665.51 $ 5,132. 62 
1948 19,740. 69 27,631.55 (7,890. 86)°2 
1949 41,166.43 39, 203.07 1,963. 36 
1950 29, 657. 38 33, 032. 79 (3, 375. 41) 
1951 66,153.74 59, 860. 43 6,293.31 
1952 68, 717.77 64, 781.92 3,935. 85 
1953 48, 566. 20 49, 022.77 (| 456.57) 
1954 71, 839. 83 62, 592. 29 9,247.54 
1955 119, 186.75 103, 163.78 16, 022.97 
1956 123, 768. 05 116, 515.30 7, 252. 75 

$38, 125. 56. 


(2) The parenthises indicate loss of the amount enclosed within. 
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(c) Annually the items of profit were taken into, or items of loss 


were taken out of the General Fund Principal of the petitioner. Such 
principal and the principal of a trust fund were during the years and 
in the amounts following: 


Year ended General 7 Trust 
May 31 Fund Principal Fund Principal 


1947 $ 5,132. 62 $5,000.00 
1948 (2, 758. 24) : 5, 000. 00 
1949 ( 794, | 5, 000. 00 
1950 (4,170. | 5, 000. 00 
1951 2,123. ! 5, 000. 00 
1952 6, 058. : 5, 000. 00 
1953 5, 602. : 5, 000. 00 
1954 14, 849. 11, 245.05 
1955 30, 872. 41,245.05 
1956 38, 125. 56 11, 245. 05 


(d) The sum of the General Fund Principal and the Trust Fund 
Principal represented the net assets of the petitioner in accordance 
82 with balance sheets for each of the aforesaid "1 fiscal years 
prepared by certified public accountants. | 
9. On June 15, 1948, the petitioner was, and still is the owner 
of Lot 34 in Square 2548, Washington, D.C.; and on that date the Com- 
missioners of the District of Columbia passed the order following: 
"ORDERED: | 
That under the provisions of Public Law 846- 77th Congress, 
approved December 24, 1942, Lot 34 in Square 2548, assessed 
to the Services-Schools Foundation, be noted on the records 
of the Assessor as exempt from taxation, said ~— to be- 
gin on July 1, 1947." | 
10.. On June 21, 1956, the Commissioners of the District of 
Columbia passed the order following: 
"ORDERED: . 
That Commissioners’ Order No. 709313, dated June 15, 
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1948, A.O. #5294, exempting from taxation Lot 34 in Square 

2548, assessed to the Services-Schools Foundation, is hereby 

rescinded; and 

Said Lot 34 in Square 2548, assessed to the Services- 

Schools Foundation, is hereby restored to a taxable status, effec- 

tive July 1, 1956." 

11 (a) On July 3, 1956, the Secretary of the Board of Commis- 
sioners of the District of Columbia wrote to Robert E. M. Goolsby the 
letter following: 

"Further reference is made to your request of July 20, 

1955, that Lot 814, Square 2549 and Lot 59, Square 2546, be 

exempt from real property taxation. 

"In reply, you are advised that at their Board Meeting on 

June 21, 1956, based on an opinion of the Corporation Counsel, 

the Commissioners denied your request. 

"You are further informed that the Commissioners at their 

Board Meeting on June 21, 1956 decided that Lot 34 in Square 

2548, which is presently exempted from real property taxation, 

should be restored to a taxable status, effective on and after 

July 1, 1956." 

(b) The record does not disclose any action of the Commissioners 
denying the petitioner’s request that Lot 814 in Square 2549 and Lot 59 
in Square 2546 be exempted from taxation. 

12. On August 28, 1956, the Assessor mailed to the petitioner tax 
bills or statements of taxes due for the fiscal year ending June 30, 1957, 
for taxes assessed against lots and in the amounts as follows: 

Lot 34 in Square 2548 . . . . . $1,209.80 
Lot 814 in Square 2549. . ... 565.90 . 
Lot 59 in Square 2546 .... . 257.08 
Such taxes have not been paid. 
13. These proceedings were filed on November 20, 1956. 
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Opinion 

The petitioner conducts a school in the District of Columbia in 
connection with which it occupies and uses three parcels or lots of 
ground, namely premises Nos. 1811, 1854 and 1963 Biltmore Street, 
Northwest, which it owns. All of the lots have been assessed real 
estate taxes for the fiscal year ending June 30, 1957. The petitioner 
claims that the properties are exempt from taxation under Section 
47-801a(j)* ) which provides that there shall be exempted from real 
estate taxes in the District of Columbia, 

"(j) Buildings belonging to and operated by schools, 
colleges or universities which are not organized or operated for 
private gain, and which embrace the generally recognized re- 
lationship of teacher and student." : 

The property belongs to the petitioner. In it is operated a school 
in which young men of good character and required academic standing 
are prepared for entry into the United States service schools and into 
colleges and universities. Without question it embraces the generally 
recognized relationship of teacher and student. Two of the three pre- 
requisites for exemption have therefore been met. There remains a 
third, namely, the requirement that the petitioner be "not organized 
or operated for private gain". If that can be said to be true then the 
petitioner's property is entitled to exemption. The solution of the 

question thus presented is by no means free from difficulty. The 
organization of the petitioner and its relation to and control by Robert 
E. M. Goolsby and his wife, Ruth Chryst Goolsby, does result in 
some economic benefit to them, involved as it may be. : 

While it is true that the original charter provided that "No part 
of the net earnings of the corporation shall inure to the benefit of any 
private individual", the charter was subsequently amended by adding 
thereto the paragraph following: 


(3) Section 1(j) of an Act to define real property exempt from taxa- 
tion in the District of Columbia, approved December 24, 1942. 
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"Sixth. If for any reason the Board of Trustees deter- 
mines that it is not advisable, possible, or practicable to con- 
tinue the conduct of a school in order to carry out the corporate 
purpose, thereupon the assets of the corporation shall be sold 
either by the corporation or the Board of Trustees as liquidating 
trustees in dissolution, for such price and on such terms as may 
be fixed by the trustees. Out of the proceeds of the sale there 
shall first be paid all corporate debts, obligations, and liabilities, 
and the balance of such proceeds shall be paid over as follows: 


~ 
“ 
| 
4 
; 


'tEach person who has at any time contributed money or 
property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund which is not organized or op- 


erated for private gain, as such is legally defined, to receive 





such portion of such proceeds as bears the same ratio to the en- 
tire assets of the corporation as the amount of money or property 
which such donor has contributed to the corporation bears to 
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the entire amount contributed by all donors. Such designation 
may be evidenced by a statement in writing delivered to the 
trustees of the corporation at the time such donation is made or 
at any time between the time of the donation and the distribution. 
Such designation may be changed by a donor at any time prior 

to distribution. A donor may make such designation in his or her 
will and if a donor is deceased at the time of such distribution 
the designation in his or her will shall control. Any portion of 
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such proceeds for which designation has not been made shall be 
distributed to such institutions so organized as the Board of 
Trustees may direct. In any such distribution Robert E. M. 
Gooisby and Ruth Chryst Goolsby shall be entitled to be taken 
and considered as having each donated $40,000.00, and no donor 
shall be taken or considered to have donated less than $1,000. 00." 
There was no showing that the Goolsbys contributed $80, 000 to 

the petitioner or that anyone else contributed $1,000.00. The manifest 
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purpose of the amendment was to give them the power to transfer the 


entire assets, or at least, the major portion thereof , to some "school, 

85 college, university or educational foundation or fund which is 
not organized or operated for private gain", of their own design or 
choosing. It is clear that such right in the Goolsbys was considered 
of economic value and a species of property because, as will be seen, 
the right was not a personal privilege terminating with death, but 
could be transferred by will under a power of appointment. 

The prerequisite that the Board of Trustees determine to dis- 
continue the school is not a serious hurdle to the Goolsbys. By care- 
ful corporate drafting they have seen to it that they or their designees 
will be the Board of Trustees or the majority thereof. The various 
provisions to insure that result are the following: 

(a) The charter in the fourth paragraph provided that for the first 
year there would be but three trustees. : 

(b) The by-laws adopted by the three incorporators, Robert E. 
M. Goolsby, Ruth Chryst Goolsby, his wife, and their relative, Frances 
M. Goolsby, provided that the three incorporators should be the Board 
of Trustees for the first year and until their successors are elected. 

(c) Section 4 of Article IV of the By-laws provide that "Any 
number of members who in the aggregate are entitled to cast a majority 
of the votes which may be cast for the election of a Board of Trustees, 
as hereinafter provided, shall constitute a quorum at annual and special 
meetings.'' (Emphasis supplied) : 

(d) Sections 1 and 2 of Article VI of the By-laws, with emphasis 
therein as indicated, is as follows: 

"1. The persons named as ineoupauatousl in the certifi- 
cate of incorporation, having contributed the sum of $5, 000 in 
memory of Fleming Clark Goolsby, said fund to be known as the 
‘Goolsby Fund' and to be used for the purposes and objects of 
the Foundation, and having given valuable services in the organiza- 
tion and establishment of the Foundation, shall be life members 
of the Foundation and each entitled to cast twenty-five votes at 
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the annual meeting for the election of the Board of Trustees. 

Upon the death or resignation of any one of these three members, 

his or her twenty-five votes shall be divided equally between the 

survivors, who shall be entitled to cast the same, and upon the 
death of the last survivor the seventy-five votes shall be divided 
amongst the other members in the ratio which the number of 
votes which each member has theretofore been entitled to cast 
bears to the total number of votes all such members have been 
entitled to cast. 

"2. Any person who contributes the sum of $1,000, or 
any multiple thereof, may be elected by the Board of Trustees 

to life membership in the Foundation and, when so elected, 

shall be entitled to cast one vote at meetings of the Foundation 

for each $1,000 contributed. Such membership with the votes 

represented thereby may be transferred or bequeathed to any 
person approved by the Board of Trustees. Upon the death or 
resignation of a member without transferring or bequeathing his 
membership such membership shall lapse. There may be only 
one transfer or bequest of a membership except as provided in 
paragraph 1 hereof." 

The economic control of the petitioner by the Goolsbys is strength- 
ened by the arrangement whereby Mr. Goolsby leases the name "Colum- 
bian Preparatory School" to the petitioner for one dollar a year so 
long as he is Head Master of the school, which insures employment, 
even if the Board of Trustees situation should by some means (difficult 
to conceive) get out of hand. Without that name, and surely if it be 


used by some other and competing school, the petitioner would be 


forced to discontinue with assets going to such school as the Goolsbys 
should designate. There can be no doubt about the value of the name. 
Mr. Goolsby paid $6,000 for it. The school is operated under it. It 
is doubtful if any of the students or their parents ever heard or know 
of the petitioner's name "Service-Schools Foundation". 

Because of the situation of the Goolsbys', as it is arranged and | 
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ite. they can discontinue the school conducted by the petitioning 
corporation, wind up its affairs and transfer its assets along with the . 
name "Columbian Preparatory School" to some corporation organized 
-and controlled by them under such terms as they might determine as to 
salary, housing board ; economic strings and the like, without any © 
87 . actual break or hiatus in school operations. The requirement | 
that the charter of the new corporation provides that no part of its net 
earnings inure to the benefit of any individual would make little dif- 
ference. Net earnings can easily be absorbed in salaries where the 
employees are in complete control of the corporation, and: assets can 
_ be distributed to members upon dissolution with no difficulty. 

It is not intended here to- infer that the Goolsbys have absorbed 
the net earnings of the petitioner under the guise of salaries. The 
salaries received and the accommodations furnished them appears: 
to be reasonable for a ‘school of the size of that conducted by the peti- 
tioner.. ‘Comments on what can be done because of their economic. on 

control has relation to tendencies only, which, nevertheless, must _ 

be considered. ‘How important such considerations are, and whether | 

_ the Goolsbys relation. to, and control of the petitioner required a hold- — 
ing that it is organized or Operated for private gain are subjects and 

| questions which must be discussed and answered by the Court. 

The answer of the question presented is not free from difficulty. 
It has received a good deal of thought and consideration from the Court 
and has left some residue of doubt in the mind of the Court as to just 
what is the solution of the problem: This is ‘due largely to the fact 
that the petitioner does not fit into the conventional or ordinary cate- 
gories or concepts of either a profit or non-profit institution. It has 
elements of both. At the present time, and indeed from the inception 

of the petitioner none of the profits of the petitioner have enured to . 
" the benefit of any person, and if this were all that is involved the de-. 
cision would be simple and in favor of the petitioner. But the fact is 
- that, by reason of a careful and skillful corporate set up and of the 
ownership of the name "Columbian Preparatory School” by Robert 
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E.M. Goolsby, he and his wife have, and in case of their death their 

88 appointees will have complete corporate and economic control 
of the petitioner, with the right to transfer all of its property to some 
other educational institution of their own selection and design. The 
requirement that such institution shall be "non-profit" would not pre- 
vent a distribution of the profits earned by the petitioner and now in 
its surplus, if not by excessive salaries, certainly by dissolution and 
distribution of the assets to Mr. and Mrs. Goolsby, or to their ap- 
pointees. See Scholarship Endowment Fund v. Nicholas, 25 F. Supp. 
511, 514, Aff. 106 F.2d 552, Cert. den. 308 U.S. 623, 84 L. Ed. 
520, 60 S. Ct. 378; Ralph H. Eaton Foundation v. Commissioner, 
219 F.2d 527, 528; Northern Illinois College of Optometry v. Commis- 
sioner, 2 TCM 664, 672; Gemological Institute of America v. Commis- 
sioner of Internal Revenue, 17 T.C. 1604, aff. 212 F.2d 205; DeCham- 
plain v. P. & R. Home Association, 171 Pa. Super. 420, 90 A. 2d 603; 
Blackwell Business College v. District of Columbia, D.C.B.T.A., 
Docket No. 1168. 

The decision of the Court in Sport Fishing Institute v. District of 
Columbia, D.C.T.C., Docket No. 1581 (decided March 28, 1957) is 
not applicable here. There is an important and substantial difference 
between facts in that case and in this. There the economic advantage 
was indirect and enured not only to benefit the Sport Fishing Institute, 
but to all manufacturers of fishing tackle and equipment, to boat manu- 
facturers, commercial and sport fishermen and to the Government 
of the United States and the several States. Such is not the situation in 


this case. The corporate and economic control by, and benefit to the 


Goolsbys are direct and exclusive.. - 
After considering all the facts and the points raised by the parties, 
the Court finds it unwarranted to hold that the status of the petitioner 
is that of a school contemplated in Section 47-801la(j) of the Code. For 
that reason the Court holds that the taxes here involved were validly 
assessed and must be affirmed. Decision will be entered for respondent. 
/s/ Jo. V. Morgan,. Judge. 
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89 [Filed Apr. 29, 1957, District of Columbia Tax Court] 


DECISION : 

This proceeding came on to be heard upon the petitions filed 
herein; and upon consideration thereof, and of the evidence adduced at 
the hearing on said petitions, it is by the Court, this 29th day of April, 
1957, : 
ADJUDGED AND DETERMINED, that a real un tax for the 
fiscal year ending June 30, 1957, in the amount of $1, 209.80, assessed 
against Lot 34 in Square 2548 owned by the petitioner was validly as- 
sessed and is hereby affirmed; 

AND IT IS FURTHER ADJUDGED AND DETERMINED, that a real 
estate tax for the fiscal year ending June 30, 1957, in the amount of 
$565.90, assessed against Lot 814 in Square 2549 owned by the petitioner 
was validly assessed and is hereby affirmed; | 

AND IT IS FURTHER ADJUDGED AND DETERMINED, that a real 
estate tax for the fiscal year ending June 30, 1957, in the amount of 
$257.08, assessed against Lot 59 in Square 2546 owned by the petitioner 
was validly assessed and is hereby affirmed. : 

/s/ Jo. V. Morgan, Judge. 
Findings of Fact, Opinion & Decision served as follows: 
Dean Hill Stanley, Esq., Attorney for Petitioner, | 
910 Shoreham Building, Washington 5, D.C. (Mailed 4/29/57) 
Corporation Counsel, D.C. (Mailed 4/29/57) 
Assessor, D.C. (Mailed 4/29/57) 
/s3/ Phyllis R. Liberti, Clerk. 
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90 [Filed May 21, 1957, District of Columbia Tax Court] 
Docket No. 1573, Appeal No. 13,964 
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PETITION FOR REVIEW OF A DECISION OF THE DISTRICT 
OF COLUMBIA TAX COURT 
To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 
1. The Service Schools Foundation petitions for a review by the 
United States Court of Appeals for the District of Columbia Circuit, 
of a decision of the District of Columbia Tax Court made in the above- 


f 


entitled proceedings. 
2. The decision of which the review is sought affirmed an assess- 


ment of a real property tax in the amount of $1209.80, upon Lot 34, 





Square 2548, improved by premises known as 1811 Biltmore Street, 
Northwest, in the District of Columbia, for the fiscal year ending June 


30, 1957. 4 
$ 
3. The decision of the Tax Court was entered on April 29, 1957. ‘ 
/s/ Dean Hill Stanley + * * 
Attorney for Petitioner 
100 [Filed May 21, 1957, District of Columbia Tax Court] 


Docket No. 1574, Appeal No. 13,965 


PETITION FOR REVIEW OF A DECISION OF THE DISTRICT 
OF COLUMBIA TAX COURT 
To the Honorabie Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 
1. The Service Schools Foundation petitions for a review by the 
United States Court of Appeals for the District of Columbia Circuit, 
of a decision of the District of Columbia Tax Court made in the above- 
entitled proceedings. 
2. The decision of which review is sought affirmed an assess- 
ment of a real property tax in the amount of $565.90, upon Lot 814, Zt 


| 
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Square 2549, improved by premises known as 1854 Biltmore Street, 
Northwest, in the District of Columbia, for the fiscal year endin g 
June 30, 1957. | 
3. The decision of the Tax Court was entered on April 29, 
1957. : 
/s/ Dean Hill Stanley 
* * x 


Attorney for Petitioner 


i 


109 [Filed May 21, 1957, District of Columbia Tax Court] 
Docket No. 1575, Appeal No. 13,966 : 


PETITION FOR REVIEW OF A DECISION | 

OF THE DISTRICT OF COLUMBIA TAX COURT 
To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: — 

1. The Service Schools Foundation petitions for a review by the 
United States Court of Appeals for the District of Columbia Circuit, of 
a decision of the District of Columbia Tax Court made in the above- 
entitled proceedings. 

2. The decision of which the review is sought affirmed an assess- 
ment of a real property tax in the amount of $257. 08, upon Lot 59, 
Square 2546, improved by premises known as 1963 Biltmore Street, 
Northwest, in the District of Columbia, for the fiscal year ending June 
30, 1957. | 
3. The decision of the Tax Court was entered on April 29, 1957. 

/s/ Dean Hill Stanley _ 
* * * ! 


Attorney for Petitioner 
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[ The petitions in Appeals Nos. 13,965 (Tr. 93) and 13,966 (Tr. 103) are 
identical with the petition in No. 13,964 (Tr. 2, J.A. 2) except for the 
description of the real properties involved, the amounts of the taxes 
assessed, and the fact that the real properties involved in No. 13, 965, 
and No. 13,966, were never placed by the assessor upon the list of real 
properties exempt from taxation, as was the real property in No. 13,964 
(J.A. 2). 
The real properties involved in Na. 13,965 and 13,966, and the taxes 
assessed thereon for the fiscal year ending June 30, 1957 are: 

No. 13,965, Lot 814, Square 2549, $565.90 

No. 13,966, Lot 59, Square 2546, $257.08] 


PETITIONER'S EXHIBIT 1 
No. 29724, Recorded May i, 1946 at 2:55 p.m. 


CERTIFICATE OF INCORPORATION OF 
THE SERVICE-SCHOOLS FOUNDATION 

The undersigned persons, three in number, of full age, all citi- 
zens of the United States of America, and a majority of whom are 
citizens of the District of Columbia, desiring to associate themselves, 
for the purposes hereinafter set forth, in accordance with the provisions 
of Chapter 6 of Title 29 of the District of Columbia Code (1940 edition), 
do now here make, sign and acknowledge this certificate of incorpora- 
tion. 

First. The name or title by which this society shall be known in 
law is "The Service-Schools Foundation". 

Second. The term for which this corporation is organized is 
perpetual. 

Third. The particular business and objects of the corporation 
are to conduct research to determine those intellectual, emotional, 
social and moral aptitudes which best qualify young men for a career in 
the Armed Services of the United States of America; to devise, by 
scientific research, methods by which those intellectual, emotional, social 


and moral aptitudes necessary for a career in these Services may be 
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developed in young men; to conduct a school or schools for the prepara- 
tion of young men for the re examinations for the United States 
Military Academy, the.United ‘States Naval Academy and the Coast Guard 
Academy; and to afford training in anticipation of the intellectual and 
psychological adjustments necessary to a successful career in the 
Military and Naval Services of the United States of America. 

Fourth. The number of trustees, directors or managers of this 
corporation for the first year of its existence shall be three. 

Fifth. The said corporation shall have the power for themselves 
and their successors to have and use a common seal, and may alter 
and change the same at pleasure, and may make by-laws and elect offi- 
cers and agents, and may take, receive, hold, and convey real and 
personal estate necessary for the purposes of this corporation as stated 
in this certificate, and other real and personal property the income 
from which shall be applied to the purposes thereof. No part of the net 
earnings of the corporation shall inure to the benefit of any private in- 
dividual; provided, however, that this provision shall not prevent the 
payment of reasonable compensation for services rendered the corpora- 
tion nor the awarding of scholarships, prizes or other aids to encourage 
worthy young men to strive for scholarly attainment. | 

IN TESTIMONY WHEREOF, we have hereunto set our hands this 
thirtieth day of April, A.D., 1946. 

/s/ Robert Edwin Moorman Goolsby 

/s/ Ruth Chryst Goolsby » : 

/s/ Frances M. Goolsby : 
DISTRICT OF COLUMBIA, SS: : 

I, Benjamin Brett, a notary public, in and for the District of 
Columbia aforesaid, do hereby certify that Robert Edwin Moorman Gools- 
by and Ruth Chryst Goolsby, parties to the annexed certificate of incorpo- 
ration of The Service-Schools Foundation, bearing date on the thirtieth 
day of April, A.D., 1946, personally appeared before me in the Dis- 
trict aforesaid, the said Robert Edwin Moorman Goolsby and Ruth 
Chryst Goolsby being personally known to me to be the persons who 
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made and signed the said certificate and severally acknowledged the 
same to be their act and deed for the purposes therein set forth. 
Witness my hand and official seal this lst day of May, 1946. 
/s/ Benjamin Brett, Notary Public. 
(Seal) 


STATE OF VIRGINIA) 
COUNTY OF smyTH) °° 

I, Ralph R. Repass, a notary public in and for the State of Vir- 
ginia at large do certify that Frances M. Goolsby, party to the annexed 
certificate of incorporation of The Service-Schools Foundation bearing 
date on the thirtieth day of April, A.D., 1946, personally appeared 
before me in the State and County aforesaid, the said Frances M. 
Goolsby being personally known to me to be the person who made and 
signed the said certificate and acknowledged the same to be her act 
and deed for the purposes therein set forth. 

Given under my hand and official seal this 30th day of April, 1946. 

/s/ Ralph R. Repass, Notary Public 

(Seal) 

My commission expires: 1950 February 9 


PETITIONER'S EXHIBIT 2 
15546 


CERTIFICATE OF CONSENT TO AN AMENDMENT TO THE 

CERTIFICATE OF INCORPORATION OF THE SERVICE 

SCHOOLS FOUNDATION 

This is to certify that Robert E. M. Goolsby, Ruth Chryst Goolsby, 
and Joseph G. Dubuque, constituting the entire Board of Trustees of 


The Service Schools Foundation, have, as evidenced by their written 


consents filed herewith, consented to an amendment to the certificate 
of incorporation of The Service Schools Foundation. The said consents 
provide that the certificate of incorporation of The Service Schools 


X 
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Foundation shall be amended by adding thereto a paragraph designated 
"Sixth" as follows: : 


"Sixth. If for any reason the Board of Trustees determines 


that it is not advisable, possible, or practicable to continue the 
conduct of a school in order to carry out the corporate purpose, 
thereupon the assets of the corporation shall be sold either by the 
corporation or the Board of Trustees as liquidating trustees in 
dissolution, for such price and on such terms as may be fixed by 
the trustees. Out of the proceeds of the sale there shall first 

be paid all corporate debts, obligations, and liabilities, and 

the balance of such proceeds shall be paid over as follows: 

Each person who has at any time contributed money or 
property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund which is not organized or oper- 
ated for private gain, as such is legally defined, to receive such 
portion of such proceeds as bears the same ratio to the entire 
assets of the corporation as the amount of money or property 
which such donor has contributed to the corporation bears to the 
entire amount contributed by all donors. Such designation may 
be evidenced by a statement in writing delivered to the trustees 
of the corporation at the time such donation is made or at any 
time between the time of the donation and the distribution. Such 
designation may be changed by a donor at any time prior to distri- 
bution. A donor may make such designation in his or her will and 
if a donor is deceased at the time of such distribution the designa- 
tion in his or her will shall control. Any portion of such proceeds 
for which designation has not been made shall be distributed to 
such institutions so organized as the Board of Trustees may direct. 
In any such distribution Robert E.M. Goolsby and Ruth Chryst 
Goolsby shall be entitled to be taken and considered as having 
each donated $40,000.00, and no donor shall be taken or consid- 
ered to have donated less than $1, 000. 00." | 





Dated October 23rd, 1956. 


/s/ Robert E. M. Goolsby 
President 


/s/ Ruth C. Goolsby 
Secretary-Treasurer. 


I, Ben Parson, a notary public in and for the District of Columbia, 
do hereby certify that Robert E.M. Goolsby and Ruth Chryst Goolsby, 
parties to a certain deed bearing date October 23, 1956, and hereto 


annexed, personally appeared before me in said District, the said 


Robert E.M. Goolsby and Ruth Chryst Goolsby being personally 

well known to me as the persons who executed the said deed, and 
acknowledged the same to be their act and deed. 

| Given under my hand and seal this 23rd day of October, 1956. 


/s/ Ben Parson 
Notary Public, D.C. 


My Commission Expires October 31, 1960. 


CONSENT OF TRUSTEES TO AMENDMENT TO CERTIFICATE 
OF INCORPORATION OF THE SERVICE SCHOOLS FOUNDATION 
We, the undersigned, constituting the entire Board of Trustees of 
The Service Schools Foundation, do hereby consent that the certificate 
of incorporation filed with the Recorder of Deeds on May 1, 1946, be 
amended by adding thereto a new paragraph to be designated "Sixth" 
as follows: 

"Sixth. If for any reason the Board of Trustees determines 
that it is not advisable, possible, or practicable to continue the 
conduct of a school in order to carry out the corporate purpose, 
thereupon the assets of the corporation shall be sold either by 
the corporation or the Board of Trustees as liquidating trustees 
in dissolution, for such price and on such terms as may be fixed 
by the trustees. Out of the proceeds of the sale there shall first 
be paid all corporate debts, obligations, and liabilities, and the 
balance of such proceeds shall be paid over as follows: 
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[Filed 10/24/56 * * * By /s/ Alfred Goldstein] 
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"Each person who has at any time contributed money or 

property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund which is not organized or 
operated for private gain, as such is legally defined, to receive 
such portion of such proceeds as bears the same ratio to the 
entire assets of the corporation as the amount of money or 
property which such donor has contributed to the corporation 
bears to the entire amount contributed by all donors. Such 
designation may be evidenced by a statement in writing delivered 
to the trustees of the corporation at the time such donation is 
made or at any time between the time of the donation and the 
distribution. Such designation may be changed by a donor at any 
time prior to distribution. A donor may make such designation 
in his or her will and if a donor is deceased at the time of such 
distribution the designation in his or her will shall control. Any 
portion of such proceeds for which designation has not been made 
shall be distributed to such institutions so organized as the Board 
of Trustees may direct. In any such distribution Robert E. M. 
Goolsby and Ruth Chryst Goolsby shall be entitled to be taken 
and considered as having each donated $40, 000. 00, and no donor 
shall be taken or considered to have donated less than $1, 000. 00." 

/s/ Robert E.M. Goolsby 

/s/ Ruth Chryst Goolsby 

/s/ Joseph G. Dubuque 
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PETITIONER'S EXHIBIT 3(a) 


By-Laws 
of 
THE SERVICE-SCHOOLS FOUNDATION 
L. 
Name 
The name of this corporation is The Service-Schools Foundation. 
II. 
Officers 
The officers of The Foundation shall be a President, a Vice- 
President and a Secretary-Treasurer. 
il. 
Board of Trustees 
1. The Board of Trustees shall for the first year, and until their 
successors are elected, consist of the three persons who are named 
as incorporators in the certificate of incorporation. Thereafter, the. 
number of trustees of the Foundation shall be three who shall be 


elected as hereinafter provided. The Board of Trustees shall fill vacan- 


cies on the Board occurring either because of death or resignation. 
The election to fill a vacancy shall be for the unexpired term. In the 
event of the death or resignation of all the members of the Board of 
Trustees, a meeting of the Board of Advisors and Consultants shall 
be expeditiously called by its Chairman, and at such meeting a new . 
Board of Trustees shall be elected to fill the unexpired terms of the 
deceased and resigned members. The members of the Board of Trustees 
elected by the Board of Advisors and Consultants shall by such election 
also become members of the Foundation with one vote each. 

2. The Board of Trustees shall meet four times annually, on the 
third Monday in February, May, August and November, unless such 
day is a legal holiday, in which event the meeting shall be held on the 
next succeeding day. Special meetings of the Board of Trustees may 
be called by the President. At least five days notice of special meeting 
shall be given to members of the Board. 
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IV. 
Annual and Special Meetings 

1. The annual meeting of the Foundation shall be held on the 
third Monday in May, unless that day is a legal holiday, in which event 
the meeting shall be held on the next succeeding day. At each annual 
meeting a Board of Trustees shall be elected by the members to serve 
as a Board of Trustees for the ensuing year. Trustees shall be chosen 
from the membership of the Foundation, the Board of Advisors and 
Consultants and the Faculty of any school conducted make the Foundation 
and shall be eligible to suceed themselves. 

2. Notice of the annual meeting of the Foundation shall be given 
to each member of the Board of Trustees, to each of the members of 
the Board of Advisors and Consultants, and to the Members of the 
Foundation at least two weeks prior to the time of the meeting. 

3. The order of business at the annual meeting of the Foundation 
shall be as follows: , 

Reading of the minutes of the last annual meeting. 


Reports of officers. 
Report of the Headmaster of any school operated by the 
Foundation. 
Reports of committees. 
Unfinished business. 
New business. 
Election of trustees. 
Adjournment. 
4. Any number of members aes in the ageregate are entitled to 
cast a majority of the votes which may be cast for the election of a 
Board of Trustees, as hereinafter provided, shall constitute a quorum 
at annual and special meetings. Absent members may be represented 
by proxy and the votes of those so represented shall _— in 
determining a quorum. 
5. Special meetings of the Foundation may be called by the Presi-. 


dent or upon the written petition of ten or more members presented 
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to the President. At least ten days notice of any special meeting shall 
be given to the members of the Foundation and of the Board of Trustees. 

6. All meetings of the Foundation and of the Board of Trustees 
shall be governed by the parliamentary rules laid down in Robert's 
"Rules of Order’. | 

V. 
Board of Advisors and Consultants 

There shall be a Board of Advisors and Consultants of not more 
than fifty persons who shall be elected for two years by the Board of 
Trustees at its meeting immediately subsequent to the annual meeting. 
Vacancies upon the Board of Advisors and Consultants caused by death 
or resignation shall be filled by the Board of Trustees. It shall be the 
duty of the Board of Advisors and Consultants to consult with the Board 
of Trustees, the officers of the Foundation and, with the consent of 
the Board of Trustees, with the Headmaster of any school conducted 
by the Foundation, upon ways and means of carrying out the purposes 
of the Foundation as set forth in its certificate of incorporation. The 
Board of Advisors and Consultants shall elect a Chairman and Secretary 
from its members and shall respectively preside at its meetings and 
keep the minutes of the meetings and records of the Board. 

VI. 
Members 

1. The persons named as incorporators in the certificate of 
incorporation, having contributed the sum of $5,000 in memory of 
Fleming Clark Goolsby, said fund to be known as the "Goolsby Fund" 
and to be used for the purposes and objects of the Foundation, and 
having given valuable services in the organization and establishment 
of the Foundation, shall be life members of the Foundation and each 
entitled to cast twenty-five votes at the annual meeting for the election 
of the Board of Trustees. Upon the death or resignation of any one of 
these three members, his or her twenty-five votes shall be divided 
equally between the survivors, who shall be entitled to cast the same, 


and upon the death of the last survivor the seventy-five votes shall 
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be divided amongst the other members in the ratio which the number. of 


votes which each member has theretofore been entitled to cast bears 
to the total number of votes all such members have been entitled to 
cast. 
2. Any person who contributes the sum of $1, 000, or any multi- 
ple thereof, may be elected by the Board of Trustees to life member- 
ship in the Foundation and, when so elected, shall be entitled to cast 
one vote at meetings of the Foundation for each $1, 000 contributed. 
Such membership with the votes represented thereby may be trans- 
ferred or bequeathed to any person approved by the Board of Trustees. 
Upon the death or resignation of a member without transferring or 
bequeathing his membership such membership shall lapse. There 
may be only one transfer or bequest of a membership except as pro- 
vided in para graph 1 hereof. : 

3. The Board of Trustees may by unanimous vote elect to mem- 
bership persons who have contributed valuable service to the Founda- 
tion. Any such person shall be entitled to one vote in the annual and 
special meetings of the Foundation. 3 

VI. 
Duties of Officers | 

1. The President, and in his absence the Vice-President, shall 
preside at all meetings of the Foundation and of the Board of Trustees. 
The President shall exercise general supervision over the affairs of 
the Foundation and shall be ex officio a member of all committees and 
of the Board of Advisors and Consultants. 

2. The Secretary-Treasurer shall have ore of and keep all 
the records of the Foundation and shall attend to all disbursements and 
shall have charge of the funds and securities of the Foundation under 
the direction of the Board of Trustees. He shall keep the accounts of 
the Foundation and on request shall report at any meeting of the Board 

of Trustees the balance of any monies on hand and the outstanding 
| obligations of the Foundation as far as practicable, and at the annual 
meeting report in full the receipts and disbursements of the previous 
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year. He shall make disbursements of Foundation's funds only upon 
authorization of the Board of Trustees. He shall deposit the funds 
of the Foundation in such depository as shall be designated to him 
in writing by the Board of Trustees. The fiscal year of the Foundation 
shall begin May 1. The Secretary-Treasurer shall give notice of all 
meetings of the Foundation and all meetings of the Board of Trustees, 
and shall keep a record of such meetings and of the proceedings of the 
Foundation and of the Board of Trustees, and all other matters of 
which a record shall be deemed advisable by the Foundation or by the 
Board of Trustees. He shall conduct the correspondence of the 
Foundation and have charge of all documents. The records of the 
Secretary-Treasurer shall be open to the inspection of any member 
of the Board of Trustees at all reasonable times. He shall be the 
keeper of the seal of the Foundation. 

3. The Board of Trustees shall have general charge of the 
affairs, funds and property of the Foundation, and it shall be the duty 
of the Board to carry out the purposes of the Foundation according to 
its charter and by-laws. It shall fix the compensation of all officers, 
advisors, consultants, agents and employees of the Foundation. 

4. The Board of Trustees shall, at the meeting immediately sub- 
sequent to the annual meeting, elect a President, a Vice-President 
and a Secretary-Treasurer from amongst its members. 

Vill. 
Dividends 

There shall be no declaration or distribution of dividends or other 
earnings or profits of the Foundation to any of its members or trustees. 
No part of the net earnings of the Foundation shall inure to the benefit 
of any private individual; provided, however, that this provision shall 
not prevent the payment of reasonable compensation for services 


rendered the Foundation nor the awarding of scholarships, prizes or 


other aids to encourage worthy young men to strive for scholarly at- 


| tainment. 
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IX, 
Dissolution ; 

In the event of the dissolution of the Foundation, the assets thereof, 
after the payment of all debts and obligations of the Foundation, shall 
be distributed amongst the members in the ratio which the amounts 
of money or property which each member has contributed to the Founda- 
tion for the carrying out of its purposes bears to the total assets. 

x. | 
Amendments : 

These by-laws may be amended by a majority vote of the members 
at any regular or special meeting of the Foundation provided notice 
that such amendment or amendments will be proposed and the nature 
thereof shall be given to the other members of the Foundation and to 
the members of the Board of Trustees at least ten days prior to the 


meeting at which the same shall be presented. 


I, Ruth Chryst Goolsby, Secretary-Treasurer of the Service- 
Schools Foundation hereby certify that the foregoing is a true and cor- 
rect copy of the by-laws of the corporation as adopted at the meeting 
of the incorporators on May 4, 1946. [For amendments adopted July 
15, 1947, see Petitioner's Exhibit 3(b)| | 


PETITIONER'S EXHIBIT 3(b) 

On July 15, 1947 the by-laws of the corporation were amended. 
Paragraph 2 of Article II was amended so as to read as follows: 

"2. The Board of Trustees shall meet two times annually, 
on the third Monday in May and the fourth Monday in December, 
unless such day is a legal holiday, in which event the meeting 
shall be held on the next succeeding day. Special meetings of 
the Board of Trustees may be called by the President. At least 
five days notice of special meetings shall be given to members 
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of the Board." 

Article VI of the by-laws was amended by inserting after Para- 
graph 2 a new paragraph which was numbered 3, and by renumbering 
the old paragraph 3 "4" the inserted paragraph reads as follows: 

"3. Any person elected to the Board of Advisors and Con- 
sultants shall during his term of office be a member of the 
Corporation and shall be entitled to one vote at any regular or 
special meeting of the Corporation." 


PETITIONER'S EXHIBIT 3(c) 
On October 31, 1956, by action of the Board of Directors the by- 


laws were amended as follows: 
In paragraph 1, Article II, the second sentence was amended 
by striking out the word "three" and substituting therefor the word 
"five". 
On the same date Article [X of the by-laws was repealed and a 
new article substituted therefor as follows: 
"If for any reason the Board of Trustees determines that 
it is not advisable, possible, or practicable to continue the 
conduct of a school in order to carry out the corporate purpose, 
thereupon the assets of the corporation shall be sold either by 
the corporation or the Board of Trustees as liquidating trustees 
in dissolution, for such price and on such terms as may be fixed . 
by the trustees. Out of the proceeds of the sale there shall 
first be paid all corporate debts, obligations, and liabilities, 
and the balance of such proceeds shall be paid over as follows: 
"Each person who has at any time contributed money or 
property to the corporation may, in the manner hereinafter pro- 
vided, have the right to designate a school, college, university, 
or educational foundation or fund which is not organized or operated 
for private gain, as such is legally defined, to receive such 
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portion of such proceeds as bears the same ratio to the entire 
assets of the corporation as the amount of money or property 
which such donor has contributed to the corporation bears to 
the entire amount contributed by all donors. Such designation 
may be evidenced by a statement in writing delivered to the 
trustees of the corporation at the time such donation is made or 
at any time between the time of the donation and the distribution. 
Such designation may be changed by a donor at any time prior to 
distribution. A donor may make such designation in his or her 
will and if a donor is deceased at the time of such distribution 
the designation in his or her will shall control. Any portion of 
such proceeds for which designation has not been made shall 
be distributed to such institutions so organized as the Board of 
Trustees may direct. In any such distribution Robert E. M. 
Goolsby and Ruth Chryst Goolsby shall be entitled to be takenand 
considered as having each donated $40,000. 00, ‘and no donor 
shall be taken or considered to have donated less than $1,000.00." 


PETITIONER'S EXHIBIT 4 
(In Evidence) 


[ Also Exhibit B to Petition] 


Government of the District of 
Columbia 

Executive Office | 

Washington 4, D. C. 


ee & 709313 | = eS 
June 15, 1948 
ORDERED: : 

That under the provisions of Public Law 846 - 77th Congress, 
approved December 24, 1942, Lot 34 in Square 2948, assessed to the 
Services-Schools Foundation, be noted on the records of the Assessor 
as exempt from taxation, said exemption to begin on July 1, 1947. 
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By order of the Board of Commissioners, D.C. 
/s/ G. M. Thornett 
Secretary to the Board 
Official copy furnished: 
Auditor 
G.A.O. 


Assessor 
*x* * * 


Coll. of Taxes 
cc. 
Mr. Dean Hill Stanley * * * 
Mr. Robert E.M. Goolsby * * * 


PETITIONER'S EXHIBIT 5 
(In Evidence) 


[Also Exhibit C to Petition] 
A.Q. 5294 Government of the District of Columbia 
Order No. 56-1252 Executive Office 
Washington 4, D.C. 
* * * 
June 21, 1956 
SUBJECT: Exemption from Real Estate Taxes 
Office of the Assessor 

ORDERED: 

That Commissioners’ Order No. 709313, dated June 15, 1948, 
A.O. #5294, exempting from taxation Lot 34 in Square 2548, assessed 
to the Services-Schools Foundation, is hereby rescinded; and 

Said Lot 34 in Square 2548, assessed to the Services-Schools 
Foundation, is hereby restored to a taxable status, effective July 1, 
1956. 
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By order of the Board of Commissioners, D.C. | 
/s/G. M. Thornett 


Secretary to the Board 
Official copy furnished: | 
Acct. 
Assessor 
Ca Ge 
Coll. of Taxes 
Mr. DeNeale 
Mr. James L. Martin 
Services-Schools Foundation * * * 


Personnel 


PETITIONER'S EXHIBIT 6 : 
G.F. 47- * * Government of the District of Columbia 
(tax exemption) Executive Office : 
7 Washington 4, D.C. = 
July 3, 1956 
Mr. Robert E.M. Goolsby, President : 
The Service Schools Foundation 
1811 Biltmore Street, N.W. 
Washington 9, D.C. 
Dear Mr. Goolsby: 
Further reference is made to your request of uly 20, 1955, that 
Lot 814, Square 2549 and Lot 59, Square 2546, be exempt from real 
property taxation. 
In reply, you are advised that at their Board Meeting on June 21, 
1956, based on an opinion of the Corporation Counsel, the Commissioners 
denied your request. | 
You are further informed that the Commissioners at their Board 
Meeting on June 21, 1956 decided that Lot 34 in Square 2548, which is 
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presently exempted from real property taxation, should be restored to 
a taxable status, effective on and after July 1, 1956. 
) Sincerely yours, 
/s/ G.M. Thornett 


Secretary 
Board of Commissioners, D.C. 


PETITIONER'S EXHIBIT 7 


The Service Schools Foundation, T/A Columbian Preparatory 
School, Washington, D.C. Financial Report for the Ten Fiscal 
Years Ended May 31, 1956. 


REGARDIE AND BROOKS 


Certified Public Accountants 
1625 Eye Street, N..W. 
Washington 6, D.C. 


January 2, 1957 
To the Board of Directors, 
The Service-Schools Foundation, 
1811 Biltmore Street, N.W. 
Washington 9, D.C. 
We have examined the books and records of the Service-Schools 


ee Ree eee ee Bt NO Lee 


Foundation, trading as Columbian Preparatory School, for the ten 
fiscal years ended May 31, 1956, and submit herewith our report, 
which includes the following: 
Exhibit "A" - Balance Sheets 
As at May 31, 1952-1956, inclusive 
and April 30, 1947-1951, inclusive. 
Exhibit "B" - Statement of Current Income and Expenditure 
for the fiscal years ended May 31, 
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1952-1956, inclusive, and April 30, 
1947-1951, inclusive. 


General Comments. 


The accompanying statements have been prepared in conformity 
with generally accepted accounting principles applied on a consistent 
basis, and have been taken from the books and records which were 
maintained in part by us. 

/s/ Regardie and Brooks 
Certified Public Accountants 


GENERAL COMMENTS 
Salaries: . 
The principal employees of the school are: 

Robert E.M. Goolsby - Headmaster. 

(Current annual salary - $4,500. 00) 

A staff of approximately nine teachers. 

Ruth Goolsby - Secretary. , 

(Current annual salary - $3,000.00) | 
Board and Lodging: 3 

Three of the teachers are furnished board and edging throughout 
the school year. 

Mr. and Mrs. Goolsby are now provided with: two partially fur- 
nished rooms, kitchen and bath. Until 1955, however, their quarters 
consisted of two partially furnished rooms, bath, and light housekeep- 
ing facilities. During the school year, they are furnished board from 
the school kitchen. When the school kitchen is not operating, they 
are allowed $2.00 per day each for board. They are not provided 
laundry service. ) 

Board and lodging for Mr. and Mrs. Goolsby are considered 
as remuneration for the services rendered'by Mr.: Goolsby as Head- 


master. 
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BRIEF FOR RESPONDENT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


For the 


OCTOBER TERM, Btrict of Columbia Circuit 
OCT 18 1957 


Nos. 13964, 13965 and Aye 


LERK 


c 
SERVICE SCHOOLS FOUNDATION, 


Petitioner, 
Vv. 
DISTRICT OF COLUMBIA, 


Respondent. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


CHESTER H. GRAY, 

Corporation Counsel, D.C., 
MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 
DOUGLAS H. MOORE, JR., 
Assistant Corporation Counsel, D.C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 





QUESTION PRESENTED 

In the view of counsel for respondent the question presented is: 

Whether a school operated by a corporation which, through voting 
rights, is controlled by the principal incorporators who, upon dissolu- 
tion of the corporation, retain the power to designate the organization 
to which the assets of the school shall go, is, in fact, a school not 
organized or operated for private gain within the meaning of Sections 
1(j) and 1(r)(1) of the Act of December 24, 1942, 56 Stat. 1089, Ch. 826 
(Sections 47-801a(j) and 47-80ia(r)(1), D. C. Code, 1951) which pro- 
vides: 


"* * * the real property exempt from taxation in the 
District of Columbia shall be the following and none other: 


* * ae 


"(j) Buildings belonging to and operated by schools, 
colleges, or universities which are not organized or 
operated for private gain, and which embrace the gener- 
ally recognized relationship of teacher and student. 


a * * 


’{r)(1) Grounds belonging to and reasonably required 
and actually used for the carrying on of the activities and 
purposes of any institution or organization entitled to 
exemption under the provisions of this Act." 
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IN THE ! 
UNITED STATES COURT OF APPEALS © 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13964, 13965 and 13966 


SERVICE SCHOOLS FOUNDATION, 
Petitioner, 
v. 
DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 


Petitioner is a District of Columbia corporation, organized in 
May, 1946, for the stated purpose of conducting a school or schools 
for the preparation of young men for entrance into one of the service 
academies (J.A. 64, 65). Its incorporators were Riche E. M. 
Goolsby, Ruth Goolsby, his wife, and Frances Goolsby, his mother 
(J.A. 28, 65). Mr. Goolsby and his wife subsequently became, and still 
remain, trustees of petitioner as well as president and secretary- 


treasurer, respectively (J.A. 15, 16, 46). 
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Prior to its amendment in 1956, as hereinafter set forth, peti- 
tioner’s certificate of incorporation provided in pertinent part for three 
trustees of the corporation for the first year of its existence, and that 
no part of the net earnings thereof "shall inure to the benefit of any 
private individual; * * *", excepting "reasonable compensation for 
services rendered the corporation * * *". (J.A. 64, 65) 

By-laws of the corporation adopted in May, 1946, provide in 
pertinent part as follows: 

wite 
Board of Trustees 


"1. The Board of Trustees shall for the first year, 
and until their successors are elected, consist of the 
three persons who are named as incorporators in the 
certificate of incorporation. Thereafter, the number 
of trustees of the Foundation shall be three who shall 
be elected as hereinafter provided. The Board of 
Trustees shall fill vacancies on the Board occurring 
either because of death or resignation. * * *. The 
members of the Board of Trustees elected by the 
Board of Advisors and Consultants shall by such elec- 
tion also become members of the Foundation with one 
vote each." (J.A. 70) 


“Ty. 
Annual and Special Meetings 
"1. * * *, At each annual meeting a Board of 
Trustees shall be elected by the members to serve 


as a Board of Trustees for the ensuing year. Trustees 
shall be chosen from the membership of the Foundation, 
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the Board of Advisors and Consultants and the Faculty 
of any school conducted by the Foundation and shall be 
eligible to succeed themselves. "' 


"4, Any number of members who in the a 
are entitled to cast a majority of the votes which may be 
cast for the election of a Board of Trustees, as herein- 

after provided, shall pene a quorum at annual and 
special meetings. * * J.A., 


Article VI, Section 1 of the by-laws recites that ee three incorpo- 
rators, in consideration of a contribution of $5, 000 would become life 
members of the corporation and, as such, entitled to twenty-five votes 
each (a total of seventy-five votes), witha survivorship provision per- 
taining to these votes in the event of death of any of the aforesaid three 
incorporators, as follows: 

“VI. 
Members 
"1, * * *, Upon the death or resignation of any one of 

these three members, his or her twenty-five votes shall 

be divided equally between the survivors, who shall be en- 

titled to cast the same, and upon the death of the last survi- 

vor the seventy-five votes shall be divided amongst the other 

members in the ratio which the number of votes which each 

member has heretofore been enti to cast rs to 


total number of votes such members have been entitled 
to cast." (J.A. 7 Emphasis supplie : 


It is further provided in this article of the by-laws that other persons may 


become life members of the corporation and shall then be entitled to one 


vote for each contribution of $1,000. (J.A. 72, 73): 
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"2. Any person who contributes the sum of $1,000, or 
any multiple thereof, may be elected by the Board of 
Trustees to life membership in the Foundation and, when 
so elected, shall be entitled to cast one vote at meetings 
of the Foundation for each $1,000 contributed. Such mem- 
bership with the votes represented thereby may be trans- 
ferred or bequeathed to any person approved by the Board 


of Trustees." (Emphasis supplied) 


The corporation presently has four trustees, two of whom are 
Robert Goolsby and his wife, Ruth Goolsby, who, between them, are 
currently entitled to the seventy-five votes formerly divided equally 
among Robert Goolsby, Ruth Goolsby and Frances Goolsby, Mr. 
Goolsby’s mother. (J.A. 15, 16; Pet's Br. 16). 

The original by-laws of petitioner provide further, among other 
things, in Article VII, Section 3, :that.the trustees shall have charge of 
the affairs, funds and property of the corporation, and shall fix the 
compensation of all officers, agents and employees thereof. (J.A. 74) 
Article VII of the by-laws prohibits declaration of dividends or earnings 


to any member or trustee of the corporation and further provides, in the 


language of paragraph three of the charter (J. A. 65), that no part of the 


earnings shall inure to any private individual, reasonable salaries ex- 
cepted (J.A. 74). 
Article IX of the original by-laws provided for possible dissolution 


of the corporaiion as follows: 
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"~In the event of the dissolution of the Foundation, the 
assets thereof, after the payment of all debts and obliga- 
tions of the Foundation, shall be distributed amongst the 
members in the ratio which the amounts of money or pro- 


perty which each member has contributed to the Founda-_— 

tion for the carrying out of its purposes bears to the total 

assets.'' (J.A. 75) (Emphasis supplied) : 

Article X of the by-laws provides for amendment thereof "™ = * Dy 
a majority vote of the members * * *,"' (J. A. 75) | 

Thus, to summarize the foregoing by-laws briefly, the board of 
trustees determines who shall become a member of the foundation, and 
who shall become a trustee. The members elect, from among themselves, 
the board of trustees which has complete control over all affairs of the 
corporation, including any amendments to the charter and by-laws. Mr. 
and Mrs. Goolsby presently hold seventy-five votes which they may cast 
at annual meetings. The record does not disclose that there are any other 
votes outstanding. The votes thus retained by Mr. Goolsby and his wife, 
as two of a possible total of five trustees (J. A. 176), constitute the major- 
ity, if not the entire number of votes entitled to be cast. | 

Prior to the organization of Service Schools Foundation, Robert 
Goolsby had, since 1932, been employed as a teacher and later as assist- 
ant headmaster of Columbian Preparatory School, a privately owned insti- 
tution which was operated for private gain for the purpose of preparing 


young men for the service academies and colleges (J. A. 29, 47). In April, 
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1946, by contract with the owner thereof, one Paul W. Puhl, Mr. Goolsby 
purchased for the sum of $6,000 the name and good will of Columbian 
Preparatory School (J.A. 30). In May of the same year, shortly after 
formation of petitioner, a meeting of the board of trustees, attended by 
Mr. Goolsby and his wife as the only trustees, resulted in the following 
entry in the minute book of the Foundation (J. A. 42, 43): 
"Mr. Robert E. M. Goolsby offered to authorize the 

corporation to avail itself of all the privileges and 

rights acquired by him ona contract dated April 17, 

1946 between him and Paul W. Puhl, so long as the 

corporation retained Mr. Goolsby as head master of 

Columbian Préparatory School. Upon motion duly 

made and seconded, this offer of Mr. Goolsby was 

accepted subject to the drafting of a formal contract 

containing the provisions of his offer."' (Emphasis 

supplied) 
Mr. Goolsby has, since 1946, leased the name and good will of Columbian 
Preparatory School to the petitioner for one dollar a year. (J.A. 36) 

Aliso in April, 1946, Mr. Goolsby purchased Lot 34, Square 2548, 
premises 1811 Biltmore Street, N. W., in his own name, and, after peti- 
tioner was organized, transferred the property to the corporation for one 
dollar (J. A. 32). Petitioner has, since 1946, operated Columbian Prepar- 
atory School at that address, using 1811 as its main office (J. A. 15). 

Subsequent to 1946, but prior to 1956, petitioner acquired Lot 814, 


Square 2549, known as premises 1854 Biltmore Street, N. W., and Lot 


59, Square 2546, known as premises 1963 Biltmore Street, N. W. (J.A. 15) 


ee 


In June, 1948, the Board of Commissioners, D. C., passed an 
order exempting from taxation the real property at 1811 Biltmore Street 
(J.A. 77). In June, 1956, the Commissioners rescinded the above order 
and restored the property to taxable status (J.A. 78) and, on July 3, 
1956, Mr. Goolsby was advised of the denial by the Commissioners of 
his request for exemption of the other two properties at 1854 and 1963 
Biltmore Street (J.A. 79). : 

On August 28, 1956, the Assessor, D. C., mailed to the petitioner 


bills for real estate taxes due on the aforesaid three properties for the 


fiscal year july 1, 1956 to June 30, 1957, in the total amount of $2, 032. 78 


(J.A. 54). 

Shortly thereafter, on October 24, 1956, by consentiof Mr. and Mrs. 
Goolsby and a Mr. Joseph G. Dubuque, constituting the Suries board of 
trustees of petitioner, the certificate of incorporation was amended by 
adding thereto a paragraph providing for liquidation and distribution of 
corporate assets upon dissolution of petitioner (J.A. 66, 67). It was 
there provided that the assets be sold by the corporation ar the trustees 
"* * * for such price and on such terms as may be fixed by the trustees 
* * *'' and for distribution of the net proceeds to a school, college, uni- 
versity, educational foundation or fund not organized or operated for pri- 


vate gain, pursuant to a designation in writing (or by will) of such persons 
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as may have at one or more times contributed to the petitioner. The 
amount of such distribution is to be based upon the ratio that the particular 
individual’s contribution bears to the entire amount so contributed by all 
donors. The trustees are empowered by this amendment to direct distri- 
bution of any portion of the net proceeds for which such designation has not 
been made. The amendment provides further that 
"In any such distribution Robert E. M. Goolsby and Ruth 
Chryst Goolsby shall be entitled to be taken and considered 
as having each donated $40, 000 and no donor shall be taken ‘ 


or considered to have donated less than $1, 000. 00." 
(J.A. 67) (Emphasis supplied) 





On October 31, 1956, the by-laws were amended by repealing Article 
IX, providing for distribution of assets on dissolution to the members of 
petitioner (J. A. .75), as hereinbefore set forth, and in lieu thereof substi- 
tuting the same language employed in the foregoing amendment to the 
charter (J.A. 76, 77). 

During the taxable year in question, and for some time prior thereto, 
petitioner paid an annual salary of $4,500 to Robert Goolsby, as head - 
master of Columbian, and $3,000 to his wife, Ruth Goolsby, as secretary. 
These salaries are still in effect. In addition, as part of the remunera- 
tion for their services, Mr. and Mrs. Goolsby were and still are provided 
by the corporation with lodgings, consisting of two partially furnished 


rooms, kitchen, bath and porch, and, during the school year, with board 
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from the school kitchen. An allowance of $2.00 per day is provided them 
when the school kitchen is not operating (J.A. 26, 52, 81). 

Petitioner has, since 1946, operated only in the name of Columbian 
Preparatory School, bat is now in the process of organizing another 
school (J. A. 36). All books and records of petitioner are kept in the name 
of "The Service Schools Foundation, trading as Columbian Preparatory 
School". (J.A. 41, 51, 80 [Exhibits A andB ]). Only the name "Colum- 
bian Preparatory School" is used in brochures and other infoemnation 
issued to the public, the name of the petitioner, Service Schools Founda- 
tion, nowhere appearing on such literature (J.A. 9, 51). 

The District of Columbia Tax Court, on April 29, 1957, conclud- 
ing that petitioner did not comply with the statutory requirement that it 
not be "organized or operated for private gain", affirmed the assess- 
ments of real estate taxes against the three properties owned by peti- 
tioner and entered a decision for respondent (J. A. 61). | 

This appeal followed. 


SUMMARY OF ARGUMENT 


Petitioner has failed to establish that it is not organized or oper- 


ated for private gain and, accordingly, does not come within the purview 
of the statute granting exemption from real estate taxes. 
The two principle incorporators of petitioner, Robert Goolsby and 


his wife, Ruth Goolsby, through careful drafting of its charter and by-laws, 
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have vested in themselves control over the voting rights and, in turn, 
complete control over all phases of the corporate affairs, including 
the power to designate, either inter vivos or by will, the recipient of 
the assets of petitioner upon dissolution thereof. 

The District of Columbia Tax Court correctly held that economic 
benefits and advantages result to Mr. and Mrs. Goolsby through the 
control exercised by them over petitioner, and that the ownership by 
Mr. Goolsby of the name and good will of Columbian Preparatory 
School gives rise to further economic advantages to him. 

The language of the statute granting exemption from the taxes 
here in question clearly does not contemplate individual ownership 
or operation of a school, yet the petitioner is, in effect, a one-person 
operation. 

The rule of strict construction of tax exemption statutes, when 
applied to the facts of the instant case, raises doubt that petitioner is 
not organized or operated for private gain and, therefore, requires 


the conclusion that the District of Columbia Tax Court was correct in 


affirming the assessment of taxes imposed herein. 


= Trt  2s~ 





Petitioner has not shown that it is not 
organized or operated for private gain. 


In order for the real property in question to be exempt from taxa- 
tion, petitioner has the burden of establishing that it is within the statu- 
tory requirement that it not be organized or operated for private gain. 
This it failed to do, and accordingly, the District of Columbia Tax Court 
correctly held that | 

'* * * the Court finds it unwarranted to hold that the 

status of the petitioner is that of a school contemplated in 

Section 47-801a(j) of the Code. For that reason the Court 

holds that the taxes here involved were validly assessed 

and must be affirmed.'"' (J.A. 60) i 

The words "private gain" have been held to refer to instances where 
any of the earnings of a particular organization can inure to the benefit of 
a private shareholder or individual. Gemological Institute of America v. 
Commissioner of Internal Revenue, 17 T.C. 1604, affirmed 9th Cir. , 

212 F. 2d 205; Ralph H. Eaton Foundation v. Commissioner of Internal 
Revenue, 9th Cir., 219 F. 2d 527. "“Inure" is to serve to the use or bene- 


fit of, and a profit may result to the stockholders or other individuals of 


a corporation by means other than the payment of dividends. North- 


western Jobbers' Credit Bureau v. Commissioner of Internal Revenue, 


8th Cir., 37 F. 2d 880. 
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The case of District of Columbia v. Mt. Vernon Seminary, 69 U.S. 
App. D.C. 251, 100 F. 2d 116, cited by petitioner throughout its brief, 
supports respondent's position here. This Court said at page 253 "The 
term ‘private gain', as used in the statute has reference only to gain 
realized by any individual or stockholder who has a pecuniary interest 
in the corporation * * *”’, 

In that case, this Court held further that a corporation eneanied 
under the provisions of the Act of March 3, 1901, 31 Stat. 1280, ch. 
854 (Title 29, ch. 4, D. C. Code, 1951), relating to incorporation of 
institutions of learning, is entitled to real and personal property tax 
exemption. The statute there provides, at Section 577 of said Act (Sec- 
tion 29-404, D. C. Code, 1951): 

"Such corporation shall hold the property of the 

institution solely for the purposes of education, and 

not for the individual benefit of themselves or of any 

contributor to the endowment thereof. "' 

The petitioner, however, is incorporated under Chapter 6 of Title 29 of 
the Code (Section 29-601, D. C. Code, 1951), wherein no such prohibi- 
tion appears. See also, National Rifle Association of America v. Young, 
77 U.S. App. D.C. 290, 134 F. 2d 524, wherein this Court stated that 

it is necessary to look to the charter of a corporation together with the 


statute under which it was framed in order to ascertain the purposes for 


which the organization was formed. This Court said, at page 291: 


Wa iedts Sa eb 
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"* * *jt might well be urged that a corporation 
is not ‘organized’, within the meaning of the exemp- 
tion clause which we are construing, unless itis | 
validly organized under an appropriate statute. " 


Petitioner does not meet the requirements of the peaintign statute. 
The Tax Court found that both its corporate organization and its relation 
to and control by Robert Goolsby, the president and headmaster of the 
school, and his wife, result in economic benefit to them. Such benefit 
is tantamount to private gain and is hereby fatal to the exemption claimed 
herein. | 

In this connection the Tax Court, in its Opinion, stated: 


"There was no showing that the Goolsbys contributed 
$80, 000 to the petitioner or that anyone else contributed 
$1,000.00. The manifest purpose of the amendment [of 
October 24, 1956, to the charter of petitioner] was to 
give them the power to transfer the entire assets, or at 
least, the major portion thereof, to some "school, college, 
university or educational foundation or fund which is not 
organized or operated for private gain’, of their own de- 
sign or choosing. It is clear that such right in the Goolsbys 
was considered of economic value and a species of property 
because, as will be seen, the right was not a personal priv- 
ilege terminating with death, but could be transferred by 
will under a power of appointment." (J.A. 56) to aaa 
supplied) 


An analogy may be drawn between the proposition precenini here and 
that advanced in the series of cases which have evolved from Helvering v. 
Clifford, 309 U.S. 331, 60 S. Ct. 554, 84.L. Ed. 788, wherein the income 


of a trust was held taxable to the grantor where the control retained over 
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the trust was so complete that the grantor was still in practical effect, the 
owner of its income. The basic theory behind this line of cases is appli- 
cable here. Thus, in Morgan v. Commissioner of Internal Revenue, (1943) 
2T.C. 510, the income from a trust was held taxable to the grantor-trustee 
where the income was to be accumulated and where the said grantor-trustee 
reserved a power to appoint corpus and income at the termination of the 
trust among her husband and one or more of several nephews and nieces. 
The United States Tax Court said, at page 515: 

"To a person of ample means, the right to say who shall 

receive property and income may be a more important 

attribute of ownershigtthan the right to use them for his 

own well being. " 

The right to designate a recipient of the Service School Foundation's 
assets could be considered salable. Certainly, Mr. and Mrs. Goolsby, 
who, undisputedly, control the corporation, are placed in a strong bargain- 
ing position by virtue of this right. 

Petitioner argues that the provisions of the Foundation's charter pre- 
clude any possibility of individual gain. In Vanderbilt, et al. v. Commis- 
sioner of Internal Revenue, ist Cir., 93 F. 2d 360, the court said at page 
362: 


"The object for which a corporation is organized 
is to be determined from what is stated in its certifi- 
cate of incorporation and its constitution and by-laws. "' 
(Emphasis supplied) 
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Further, this Court, in White v. Central Dispensary and Emergency 


Hospital, 69 App. D.C. 122, 99 F. 2d 355 stated at page 126: 
"But even if it be a fact that the appellee is incorporated 

as a charitable corporation and even if judicial notice could 

be taken that it is so incorporated, this would not conclude 

the question whether or not it is a charity. * * * If, there- 

fore, the appellee in the instant case seeks to exonerate it- 

self from liability by pleading as an affirmative defense that 

it is a charitable corporation, the trial court will consider 

not merely its charter, but also any competent evidence 

offered in respect of the actualities of its operations." 

It should be noted in the instant case that, prior to the 1956 amend- 
ment to the charter and by-laws of petitioner, the by-laws provided for 
distribution of corporate assets on dissolution to the members of the 
corporation. This factor weighs heavily against any conclusion that no 
part of the net earnings of the corporation can inure to the benefit of any 
individual. In Northern Ilinois College of Optometry v. Commissioner, 
2T.C.M. 664, 672, the court found that while, functionally, the peti- 
tioner was organized and operated exclusively for educational purposes, 
it was operated with the view of making a profit and that it was the inten- 
tion and purpose that those profits should inure to the benefit of its mem- 
bers and others, particularly to one family. : 

"* * * Salaries were fixed by William B. Needles 

[one of three incorporators of petitioner], and while 

some statements appear in the testimony to the effect 


that his fixing of salaries was under authority of the 
board of directors, it is to be recalled that a majority 
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of the members of the board of directors at all times con- 
sisted of members of his family group, and the facts show 
that they, more than others, benefited by the 'salary' in- 

creases made by him. There seems to be no question that 
his action in such matters was in fact controlling. * * *", 


See also Ralph H. Eaton Foundation v. Commissioner of Internal Revenue, 


supra, wherein the court, in denying exemption from income tax, stated 


at page 528: 
"* * * we may note the obvious possibility that peti- 

tioner's net earnings may in the future inure to private 

individuals or heirs of its founders. There is no prohi- 

bition in the corporate articles against the ultimate rever- 

sion of its undistributed earnings or assets in event peti- 

tioner is liquidated at the end of its corporate life of 25 

years." 

Petitioner argues here (Pet's Br. 21/ff.), as in the court below, that 
if the original by-laws can be construed so that the Goolsbys are thereunder 
permitted to privately profit from corporate operations, then they are void 
as conflicting with the original charter. The authorities cited by peti- 
tioner to support this proposition do not, however, deal with the situation 
here where such defense is raised by the same persons who both drew up 
the charter and enacted the by-laws. 

But, even assuming petitioner's contention to be valid, the charter 
(prior to its amendment in October, 1956) would then be controlling and 
the corporate assets on dissolution would, in the absence of a contrary 


statutory provision (and none appears in District statutes) still revert to 
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the members of the corporation, there being no charter provision forbid- 
ding such reversion. See DeChamplain, etal. v. P. & R. Home Associa- 


tion, 171 Pa. Super 420, 90 A. 2d 603. 


The amendments to the charter and by-laws in October, 1956, were 


made several.months after the assessments in question. Assuming, as 
respondent contends, that petitioner was in a taxable status prior to the 
said amendments, and assuming, arguendo, that, by virtue of such 
amendments petitioner would now be entitled to exempt status (which 
respondent denies), the assessments herein must nevertheless be upheld . 
because petitioner's liability for the taxes became fixed on July 1, 1956, 
the first day of the fiscal year here involved. The charter and by-laws 
were not amended until almost four months later. As the Board of Tax 
Appeals (now the District of Columbia Tax Court) held in Washington 
Mosque Foundation Inc. v. District of Columbia, 74 W.L.R. 1189: 
"* * *In the absence of the indication of legislative 
intent to the contrary, the status of property as to: 
liability for, or exemption from taxation remains | 
throughout the tax year as it was at the beginning of 
each year unaffected by a change in the use of the eal 
perty aie the tax year. * * *", 
Cited by the Board of Tax Appeals in support of its ruling are: 
Beckwill Realty Corporation v. New York, 254 N. Y. 425, 173 N.E. 570; 
Wildberger v. Shaw, 84 Miss. (442; 36 So. 639; Martin Company v. Drake, 


40 Minn. 137, 41 N. W. 949: Mayor of Baltimore v. Jenkins, 96 Md. 192, 
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58 A. 930, Peoples v. Ladies of Loretto, 346 Il. 403, 92 N.E. 908. 


The foregoing amendments to the charter and by-laws of petitioner 
serve to emphasize further the absolute:control retained by Mr. and Mrs. 
Goolsby, and the corresponding ease with which they can change the 
charter and by-laws. While there was an attempt after the assessment 
to remedy through amendment what the trustees apparently felt to be a 
flaw in the corporate structure, the record discloses no effort by the 
trustees to divest themselves of their power to direct all phases of the 
foundation's operations. Indeed, the aforesaid amendments strengthen 
the Goolsby's position in the corporation rather than, as petitioner con- 
tends, evidencing '* * * the intention of the organizers of the corpora- 
tion not to permit its operation for private gain." (Pet's Br. 21). 

An examination of the charter and bylaws discloses immediately 


that Mr. and Mrs. Goolsby, or their designees or appointees, will con- 


tinue as the Board of Trustees or the majority thereof with present eco- 


nomic and administrative control over the foundation, with the right to 
dispose of all or any portion of the corporate property. An additional 
economic advantage to the Goolsbys exists by virtue of Mr. Goolsby's 
ownership of the name and good will of Columbian Preparatory School, 


leased to the petitioner on a contingency, thereby insuring his retention 


as headmaster of the school. In this connection, the District of Columbia 
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Tax Court, in its Opinion, stated: 


"Without that name, and surely if it be used by some 
other and competing school, the petitioner would be 
forced to discontinue with assets going to such school 
as the Goolsbys should designate. There can be no 
doubt about the value of the name. Mr. Goolsby. paid 
$6, 000 for it. The school is operated under it. It is 
doubtful if any of the students or their parents ever 
heard or know of the petitioner's name 'Service-Schools 
Foundation'"'. (J.A. 58) 


Commenting further on the advantages of the control sileiiine by Mr. 
and Mrs. Goolsby, the Tax Court held: : 


"Because of the situation of the Goolsbys, as itis —— 
arranged and exists, they can discontinue the school 
conducted by the petitioning corporation, wind up its 
affairs and transfer its assets along with the name 
‘Columbian Preparatory School' to some corporation 
organized and controlled by them under such terms as 
they might determine as to salary, housing board, eco- 
nomic strings and the like, without any actual break or 
hiatus in school operations. The requirement that the 
charter of the new corporation provides that no part of 
its net earnings inure to the benefit of any individual 
would make little difference. Net earnings can easily 
be absorbed in salaries where the employees are in 
complete control of the corporation, and assets can be 
distributed to members upon dissolution with no oitti- 
culty. "" (J.A. 58, 59) 


Petitioner argues that the Goolsbys '* * * have . greater vote 
on the board of trustees than any of the other members of that board." 
(Pet's Br. 32) and further that their control is "* * * completely elimi- 


nated if sufficient persons contribute $1, 000 to the corporation and are 
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elected life members." (Pet's Br. 33): The record indicates no contri- 
butions of $1,000, or any multiple thereof, except as recited in the by-laws 
with respect to the three incorporators. Moreover, in order to have a vote 


in corporate affairs, any such contributor would have to be elected to life 


membership by the trustees if said trustees so desire. The language of 


the by-laws is permissive, not mandatory, the applicable language being 
that such contributor "* * * may be elected by the Board of Trustees to 
life membership". (J.A. 73) (Emphasis supplied) 

It therefore appears that contributions would not only have to ex- 
ceed $75, 000, but that the trustees, the Goolsbys, would have to elect 
these contributors to life membership before the control of the Goolsbys 
would in fact be eliminated. 

It is further contended by petitioner that the statute does not re- 
quire that the exemption be granted only to corporations, but that an indi- 
vidual could also qualify provided he does not operate for private gain. 
Assuming this contention to be valid, it is difficult to perceive how an 
individual could in fact establish operation without private gain. His con- 
trol is absolute. Nothing exists as a deterrent. If the opportunity pre- 
sents itself, the properties may be sold fora profit. 

It is submitted, however, that the District statute does not con- 


template individual operation. Sec. 1(j) of the Act of December 24, 1942, 
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supra, exempts buildings belonging to and operated by schools, colleges 


or universities. Sec. 1(r) (1) pertains to grounds used for the activities 
and purposes of any organization or institution exempted under this Act. 
Sec. 2 provides for assessment and taxation of buildings or grounds used 
to secure rent or income by '* * * any institution or organization entitled 
to exemption under the provisions of this Act. * * *"', (Emphasis supplied) 
Sec. 3 requires filing of an annual report by "Every institution, organiza- 
tion, corporation or association Owning property exempt sicbiag the provi- 
sions of paragraph d to q, inclusive, of section 1 of this Act, eee, 
(Emphasis supplied) Finally, Sec. 5 provides for appeal to the Board of 
Tax Appeals [now the District of Columbia Tax Court] by "Any institution, 
organization, corporation or association aggrieved by any assessment +e Re 
(Emphasis supplied) : 

The word "institution" is defined in Webster's New International Dic- 
tionary of the English Language, Second Edition, Unabridged, as: 

"4. An established society or corporation; an establish- 

ment, esp. one of a public character; a foundation; as, a 

literary or charitable institution; the Smithsonian Institution; 

also, a building or buildings occupied or used by sa aca - 

zation. i 

"Organization" is there defined as: : 

"3. That which is organized; an organism; any vitally or 


systematically organic whole; an association of persons, as 
in a club. : 
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"4. The executive structure of a business; the personel 
of management, with its several duties and places in adminis- 
tration; the various persons who conduct a business, con- 
sidered as a unit." 

Similarly, Webster defines the word "association" as follows: 

"3. A union of persons ina society for some particular 
purpose; as, the American Association for the Advancement 
of Science. * * *, b In the United States, as distinguished 
from a corporation, a body of persons organized, for the 
prosecution of some purpose, without a charter, but having 
the general form and mode of procedure of a corporation. * * *. 


* * * 


"5. The bringing of a person or thing into joint action 
with another;* * *." 


It is therefore apparent, from the language of the Act, and the defi- 
nitions of the foregoing terms, that Congress did not contemplate an indi- 


vidual to come within the import of the exemption law. 


Il 


asxemptions from taxation are to be 
construed strictly against the person 
or organization claiming such exemp- 
tion. 
The rule as to strict construction of tax exemption statutes is well 
settled in this jurisdiction and is clearly set forth in Washington Chapter 
of the American Institute of Banking v. District of Columbia, 92 U.S. App. 


D.C. 139, 141, 203 F. 2d 68, as follows: 
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"Exemptions from taxation are strictly construed ! 

against those claiming the exemption, even if the 

claimant is.a charitable or educational institution, 

because such exemptions are in the nature of are- | 

nunciation of sovereignty, and are at war with sound © 

basic tax philosophy which requires a fair distribu- 

tion of the burden of taxation." | 

In Chicago Theological Seminary v. Illinois, 188 U.S. 662, 672, 23 
S. Ct. 386, 47 L. Ed. 641, the Supreme Court stated that "a doubt is fatal 
to the claim". | 

Numerous other authorities support the propositions of strict con- 
struction. To this effect see also Hale v. Iowa State Board of Assessment 
and Review, 302 U.S. 95, 82 L. Ed. 72, 58 S.Ct. 102; Atlantic Coast Line 
Railroad Co. v. Phillips, 332 U.S. 168, 91L. Ed. 1977, 67S. Ct. 1584; 
Ford v. Delta and Pine Land Co., 164 U.S. 662, 41 L. Ed. 590, 17S. Ct. 


230; Hebrew Home for the Aged v. District of Columbia, 79 U.S. App. D.C. 


64, 142 F. 2d 573; Combined Congregations of the District of Columbia v. 


Dent, 78 U.S. App. D.C. 254, 140 F. 2d 9. 2 

The application to this case of the rule that tax exemption statutes are 
strictly construed is, of itself, sufficient to require denial of exemption to 
Service Schools Foundation. The facts adduced before the Tax Gourt, even 
when viewed in the light most favorable to petitioner, wit hak doubt that 
Service Schools Foundation complies with the statutory requirement that a 
school, college or university, to be entitled to exemption, must not be argan- 


ized or operated for private gain. To the contrary, viewed realistically, the 
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facts warrant only the conclusion that Service Schools Foundation is simply a 
‘ corporate form of individual enterprise. 
CONCLUSION 
It is respectfully submitted that the decision of the District of Columbia 
Tax Court, affirming the assessment of real estate taxes against the proper- 
ties herein was correct and should be affirmed. 
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